[OFFICIAL: SENSITIVE]

To: Minister for Disabled People,
Health & Work
Secretary of State Department
From: Angus Gray, Employers and Fuller Working for Work &
Lives Pensions

SCS Clearance:  on my own authority
Date: 06/03/2020

COVID-19 and Statutory Sick Pay

Issue Summary

We have been considering what changes should be made to Statutory Sick Pay
(SSP) in order to ensure individuals and employers get the support they need during
the Coronavirus outbreak. There are 4 proposals, which the Chancellor is minded to
announce as a package at the Budget:

Removing the 3 waiting days in SSP so that eligibility starts from day 1 of
sickness: This was announced by the Prime Minister on Wednesday. It requires
primary legislation in the DHSC covid-19 bill.

Extending SSP eligibility so that is available for people who are affected by
Coronavirus but not sick. There are choices about scope. This requires secondary
legislation.

Alternative forms of evidence for employers to use, in order to reduce demand for
Fit Notes.

Refunding the costs of SSP for SMEs given the likely increase in absence caused
by covid-19 and the economic implications of that burden falling on business.

External events and policy development are moving extremely fast at present. The
recommendations below set out our best understanding of some of the aspects of
policy we believe we will need to implement. However, we may need to come back
to you as we get more information around how Government wants to respond or
initiate certain policies in a consistent manner.

Timing

Urgent — the Prime Minister wants to agree a package of changes at COBRA on Monday,
and the Chancellor is considering these changes as a Budget announcement. The
regulations on extending SSP tfo self-isolating groups is particularly urgent — we are aiming
to lay the regulations on Thursday.

Recommendation
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That you agree:
¢ To proceed with suspending SSP waiting days;
s To extend SSP eligibility (and as appropriate health-related benefit eligibility) to those
who are self-isolating or otherwise unable to work because of Public Health advice;
¢ We should not include in the widened eligibility parents whose children attend a school
which is closed under Public Health advice since their barrier to work is childcare rather
than sickness;
¢ To invoke the urgency principle so that the regulations are laid without reference to
SSAC;
¢ To proceed with the development of alternative evidence;
¢ That we do not make changes to self-certification at the moment;
¢ To proceed with the development of a rebate scheme which should:
o be available to employers with 250 or fewer employees (though HMT will have a
clear view on this given the cost difference);
o be limited to 2 weeks of SSP;
o Indicate an expectation that records should be kept but not specify the detail.

Key Information and Discussion

Background

1. Statutory Sick Pay (SSP) is paid by employers to employees who are absent from
work because of sickness at a rate of £94.25 per week (employers may also decide
to pay employees their own occupational sick pay).

2. ltis paid from the 4th consecutive day of absence and up to a maximum of 28 times
the weekly rate. Itis not paid for the first three ‘qualifying days’ (e.g. days an
employee usually works) in a period of sickness absence — this is known as the
‘waiting period’.

3. Employees can self-certificate for the first 7 days of absence. After that employers
have discretion about what evidence (if any) they require from their employees.

4. Statutory Sick Pay is complex and outdated and in need of reform. We made long-
term proposals in last summer’s consultation, “Health is everyone’s business”. The
covid-19 outbreak provides a different and much more urgent reason to consider
temporary change.

5. The position on the covid-19 outbreak is fast moving. Based on the expert medical
advice the Government’s plan for managing the outbreak is likely to move out of the
“contain” phase and into the “delay” phase in the next week or so. This phase is
critical in reducing / avoiding a severe peak in cases, in order to enable the NHS tfo
be able to cope with demand. This will mean introducing new measures (precise
detail to be confirmed by DHSC on expert advice):

¢ individuals with symptoms (e.g. mild respiratory symptoms) will be told {o
self-isolate (stay at home);

¢ whole household isolation (all members of the household stay at home) if
there is 1 individual with symptoms;
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¢ social distancing of those over 65 and those with risk conditions —
significantly reducing activities outside the household.

Policy proposals

Removing the 3 waiting days

6. With a large proportion of the working population expected to be affected by
Coronavirus, and having to be off work for 7-14 days, it is important that there is a
safety net for individuals to help them with the financial consequences. The
existence of waiting days was causing concern that some individuals would not get
sufficient support. We therefore suggested removing them for people affected by
coronavirus, and the Prime Minister announced the measure on Wednesday.

7. SSPis paid at a flat weekly rate of £94.25, regardless of the number of days a
person works in a week, as long as they have served the 3 waiting days. Itis not
paid on a pro rata basis. This means that the impact of the removal of the waiting
days differs depending on the number of days you normally work and the day you go
sick. For some people (e.g. someone who works Monday-Friday and goes sick for 2
weeks starting on a Monday), the removal of waiting days makes no difference, as
they will receive 2 weeks of SSP under either system. Further examples are in the
Annex.

8. The financial impact of this change is on employers. Not all employers will be
affected - it is unlikely to have any impact on those employers (28% of the total and
77% of large employers) who have their own occupational sick pay scheme which is
more generous than SSP. Our estimate of the cost to employers is at least £0.5bn,
although some of that will be offset by the rebate proposals below.

9. Our lawyers have instructed the Office for Parliamentary Counsel (OPC) who are
writing the DHSC coronavirus bill, which would also contain powers to turn individual
measures on and off.

Extending SSP eligibility

10. One of the features of the response to the coronavirus outbreak is that the
Government is asking people to self-isolate in certain circumstances, which is likely
to mean that they cannot work (depending on the nature of their role). The
emphasis on self-isolation, and the number of people affected, will increase as we
move into the “delay” phase in the coming weeks, although each incidence of self-
isolation is likely to be short (e.g. 7 days depending on Public Health advice).

11.1n order to increase the likelihood of compliance with these measures, it is important
that financial support is available to individuals in these circumstances. Our current
guidance to employers encourages them to be flexible and responsive to these
individuals. That is a sufficient response whilst the numbers are low. But as the
numbers grow, we think it is important that individuals are given the protection of
having a formal right to SSP despite not being sick.
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12.The most efficient way to help employees who are affected is to make them eligible
for SSP so that they can receive financial support from their employer if they are
unable to work because of Government advice. The same principle applies to
health-related benefits (the definition of who counts as “sick” in these extreme

circumstances), as described in | NR i submission. We will therefore use

it e

your steer here to inform further work on those issues.

13.We recommend that we amend SSP General Regulations 1982 part 2 to cover
people who cannot work as a result of Government advice relating to the
coronavirus, to include:

e People who self-isolate on Public Health advice. The guidance on who
should do this will change (to cover a wider group) in the next week or 2;

e Households which isolate themselves on Public Health advice. This would
include circumstances where the sick individual is a child. Again new
guidance is expected shortly.

e Any circumstances where a workplace is closed down on Government
health advice (not in current plans, but not impossible).

14.We also need to consider the position of parents whose children’s school is closed
down on Public Health advice. Closure of schools is not part of the Government’s
imminent plans for “delay”, but it is a measure which might be taken at some point in
the future, as has been done in Italy. If this did happen, then the issue would be that
some parents might not be able to work because of childcare issues, rather than any
direct connection with the virus. They would have a number of options open to them
— arranging childcare; working flexibly; asking for emergency leave; taking annual
leave etc. In the event of school closures for other reasons (fire, flood, severe
weather), we would generally expect parents to make suitable arrangements.

15. The arguments for including this group are mixed. On the one hand, the childcare
issue would have been created by Government action to delay the spread of the
virus, and so there is some argument for providing support; on the other, the
individuals are not necessarily prevented from working, and there is no direct
connection with the virus, and so extending SSP (or health-related benefits) for this
group does not appear to be the most logical approach. It is also much more open
to fraud. On balance we recommend that this group is not included. If you did
want to widen SSP to this group we need to decide how to limit it — e.g. to parents of
children who are under 13 (in line with the UC requirements for full-time work).

16.The need for these regulations is particularly pressing, not least because public
statements by the DHSC Secretary of State have implied the provision is already in
place, and because of the anticipated growth in Government instructions to self-
isolate. We are aiming to lay the regulations on Thursday following the Budget,
which would require a DWP Minister to sign them on Thursday morning. We
therefore recommend that Ministers invoke the “urgency” provisions to make
the regulations without submitting them first to SSAC.
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Alternative forms of evidence

17.Individuals can self-certify for the first 7 days of an absence for both SSP and
benefits. After that, most people will assume they need a Fit Note from their GP,
even though employers have discretion in SSP about what (if any) evidence they
require. Unless we reduce the likelihood of people seeking Fit Notes, there is a risk
of placing additional burden on GPs along with potentially directing infected people
to attend GP surgeries, JCP or our contracted assessment centres, risking further
spread of the virus.

18.We are therefore working at pace with DHSC and NHSX to develop a bespoke
notification as a temporary alternative to a fit note, which can be used for the
duration of the coronavirus outbreak. This will enable people who are advised to
self-isolate to obtain evidence via either NHS111 online or by telephone that they
can use as evidence for absence from work.

19.We expect a decision to be made on the best option for delivering this on
Wednesday next week, with an estimated 14 working days to delivery following that
decision. A substantial communications effort will be required to support this (and
possible secondary legislation change) in order to ensure employer acceptance.

20.We have separately considered whether the self-certification period should be
extended beyond 7 days (which can be done through secondary legislation), but
have concluded that this is not a favoured option, since it would require employers to
pay SSP without any corroborating evidence that the individual is unwell. We can
keep that position under review.

Refunding the costs of SSP to SMEs

21.There will be a significant rise in the number of SSP payments caused by the higher
incidence of sickness, and the proposed widening of eligibility to cover people who
are self-isolating. The cost of those payments will also increase as a result of the
decision to remove waiting days.

22.In order to reduce the financial impact on business at a time when they will already
be under strain dealing with staff absences and wider economic impacts, there is a
good case for Government refunding the costs of SSP related to coronavirus,
particularly for SMEs.

23.The only plausible mechanism for introducing such a rebate system is via HMRC
who used to operate the Percentage Threshold Scheme (a form of SSP rebate
which was abolished 6 years ago) and still operate the reimbursement of Statutory
Maternity Pay costs, by off-setting them against PAYE requirements.

24.We have been working with HMT and HMRC colleagues on this. Our lawyers have
instructed OPC to include relevant provisions in the DHSC coronavirus bill, which
would also contain powers to turn individual measures on and off. The key policy
choices are:
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