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Kickstart Scheme — Additionality & Classification

How employers might demonstrate that jobs are additional

Summary

1. This submission sets out how employers might demonstrate that jobs are
additional. It also seeks agreement that we do not specify the employment status
of the Kickstart participants in the bidding specification documents. This will help
to inform the job criteria in the Kickstart Framework.

Timing

2. Urgent. A decision by Thursday will help inform further advice next week on other
key outstanding policy questions.

Areas Ministerial Decision

3. We recommend that:

a. Additional jobs: we propose setting out the additional job criteria in the
bid documentation and building in a compliance test, which will sample a
number of employers, to monitor whether they are adhering to the
additional job requirements.

b. Wider economic and benefit test: we want {o avoid unnecessary barriers
to access the funding for the creation of jobs and we want {o encourage
bids from organisations across the private, public and charitable sectors.

c. Classification: how workers are classified depends on how organisations
and businesses are structured, we want to encourage bids from across all
sectors. Therefore, we do not recommend classifying Kickstart participants
as either employees or workers.
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Key Information

4. We suggest that the aim of the Kickstart Scheme is to improve employability and
chances of sustained employment of those at risk of long term unemployment, by
supporting the creation of jobs that might not otherwise exist.

5. The policy intention is that Kickstart jobs will be additional and will not displace
any other jobs that either already exist or would have been created anyway.
Unlike the Future Jobs Fund, the Kickstart Scheme will not have the community
benefit test - this test was a significant barrier o private sector involvement and
was intended to help mitigate the risks of the funding being “state aid”. Legal
advice is that if the Kickstart Scheme criteria are applied equally to all
organisations applying for funding to create jobs, there is no need for additional
tests to address the “State Aid” risk.

6. There is an inherent tension with the policy ambition to create additional jobs and
the practicalities of monitoring it. We need to balance our approach. Our aim is
to ensure that as many jobs as possible are genuinely additional whilst avoiding
unnecessary barriers to creating placements and only setting requirements we
can to some extent verify/enforce. The challenge is to design a test that is
objective, non-discriminatory and avoids conditions which would prevent any type
of undertaking applying on an equal footing. Individual decisions on applications
need to be taken on that basis rather than favouring some types of undertakings
over others in practice.

7. Our initial engagement with employers suggests that we need to provide clarity,
but will need criteria that can deal with a range of situations. For example, should
the following roles be regarded as additional:

a. Hospitality sector: employer is not confident enough to permanently hire
staff because they don’t know if the business is viable with reduced tables.

b. Construction sector: could Kickstart funding be used to create roles that
help the work get back on track because of time lost during lockdown?

¢. An employer who doesn’t usually recruit o entry level jobs, creates an
entry level role, although they are unclear whether this will prove a
successful strategy that they will want to repeat or sustain.

8. We need criteria which will enable us to check that roles being proposed are
additional, but are straightforward for employers and don’t unnecessarily inhibit
the volume of opportunities. We are aiming for greater involvement from private
sector organisations and therefore we want to minimise the barriers for them
participating in the scheme. It isn’t possible to guarantee that every post will
prove to have been additional. We will want to put in place checks and can refuse
to fund where the job where the employer has flagrantly breached the grant
conditions.
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9. There are two options, each of which would be set out the bid documentation, the
responses assessed as part of the consideration of the application for funding
and there would be clauses in the grant letter indicating that if an employer fails
to meet the requirements, funding can be reduced or withdrawn:

Option 1: A set of simple questions about the role and the recent
hiring/firing actions of the employer. This is similar to part of the approach
taken in the Future Jobs Fund. The questions might include:

o Do you have a formal process in place for ensuring jobs are new?

o Have you engaged with relevant Trade Unions?

o Have you recently made staff redundant?

o Have the jobs been agreed or announced prior to the bid being prepared?

o Have you already begun a recruitment drive? Are the jobs similar to existing
vacancies?

o Are these jobs covering core vacancies?
o Would it be obvious to the taxpayer that the jobs on offer are new?

o Is the job description substantially the same as that of staff recently made
redundant or existing staff paid at higher rates?

This is our recommended option.

Option 2: Include a further test inviting the employer explain the wider
social and economic benefit of the role. This would make application more
complex for employers, and could give a stronger focus on helping people from
groups with lower employment rates, which should help reduce deadweight and
substitution effects and improve value for money. But it is unclear whether this
would really help test whether the job itself was additional — so on balance we
recommend not adding this test and keeping the scheme simple and as attractive
to a wide range of employers as possible. The vfm issues may be better
addressed through: (i) careful selection of the participants through Jobcentre Plus
Work Coaches; and (ii) consideration of the wider social and economic benefits of
the scheme may be better assessed through the evaluation. We do not
recommend this option.

Employment Classification

10.Employment status is at the core of both employment law and the tax system — it
determines the rights that an individual gets, and the taxes that they and the
business they work for must pay. The term ‘worker’ can cover both employees
and workers as set out in Employment Rights Act 1996. Workers are not entitled
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to the full employee rights including those that require a qualifying period, for
example, the right to claim unfair dismissal, which generally requires a two-year
period of continuous service. Annex A seis out the differences in rights between
workers and employees. In the UK labour market, the vast majority of workers
are employees. Gig economy businesses follow different employment patterns -
they may be employees, workers or self-employed.

11.We have some clear criteria for the employment terms of Kickstart participants.
For example, the employer providing the placement must offer 25 hours of work a
week paid at least the National Minimum Wage. Clearly a Kickstart participant
cannot be self-employed.

12.We propose to follow the approach recommended by BEIS that we do not set
a requirement that a Kickstart participant is either a worker or an employee. We
should leave it to the recruiting employer to specify this, and we should rely on
the Kickstart Scheme criteria for what the jobs look like.
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Annex A: Employment Status and Associated Rights

Statutory right/protection Employee | Worker g:rai\cl)i(ijing
Unlawful deductions from wages t/ |/ Day 1
National Minimum Wage l/ V Day 1
Paid holidays v ("4 Day 1
% Eégaf:itntg be accompanied at a grievance/disciplinary '/ ./ Day 1
= | Whistleblowing v v Day 1
g Discrimination t/ l/ Day 1
= Equal treatment for part-time workers l/ |/ Day 1
Protection from detriment for trade union membership t/ l/ Day 1
Iltemised pay slip i/ l/ Day 1
Written particulars of employment i/ V Day 1
'é Maternity leave / adoption leave V X Day 1
:E, Time.off for various activities and duties (paid and ‘/ x Day 1
; unpaid)
%‘_ Equal treatment for fixed-term contract staff 9’ X Day 1
E—g ir;f:cl’rnc;;smlssal (for certain automatically unfair ‘/ x Day 1
Minimum period of statutory notice l/ X 1 month
Medical suspension pay i/ X 1 month
Guaranteed pay t/ X 1 month
Shared Parental Leave and Paternity leave I/ X 26 weeks
Adoption pay, shared parental pay and maternity pay’ V X 26 weeks
Right to request flexible working I/ X 26 weeks
Right to request time off for study or training t/ X 26 weeks
Parental Leave l/ X 1 year
Unfair dismissal (ordinary) 9’ X 2 years
Written reasons for dismissal i/ X 2 years
Statutory redundancy pay l/ X 2 years

1 Eligibility to statutory payments depends on whether an individual is an employee in accordance with the Social Security
Contributions and Benefits Act 1992 — see also paragraph 1.12. Some workers may be eligible for statutory payments if they
meet the requisite qualifying conditions.
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