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Description of Provision

7.3.2.1 The provisions allow for relaxation of some requirements relating to social
work needs assessments.

Operation of Provision in Reporting Period

7.3.2.2 Sections 16 and 17 of the UK Act allow Local Authorities to dispense with
particular social care assessment duties where it would not be practical to
comply with them, or to do so would cause unnecessary delay in providing
community care services to any person. The provision covers social care for
adults and children and support for carers. It is intended to allow Local
Authorities to provide urgent care without delay.

7.3.2.3 The provisions allow Local Authorities the flexibility to focus on prioritising the
most urgent need and protecting the lives of those who are most vulnerable
while ensuring effective safeguards. Local Authorities are still expected to do
as much as they can to meet people's needs. While the provisions relax
assessment duties, the main duties on authorities under section 12 of the
Social Work (Scotland) Act 1968 remain in place.

7.3.2.4 Scottish Minsters made the Coronavirus Act 2020 (Commencement No. 1)
(Scotland) Regulations 2020 (SSI 2020/121)®, which came into force on 5
April 2020. Statutory guidance" on these powers was issued on 3 April 2020,
and the Deputy First Minister and Cabinet Secretary for Health and Sport
wrote jointly to key stakeholders ahead of commencement which was on 5
April 2020. These communications made clear that these powers in respect of
assessment duties would remain in operation only while absolutely necessary
to protect people.

7.3.2.5 Under section 17(2)(B) of the UK Act, Scottish Ministers can direct Local
Authorities to comply with any guidance which is issued under section 17(1). I
is intended that this power will only be used if it is considered that the
guidance requires the weight of direction, and it will not be necessary to make
the direction if Local Authorities demonstrate that they are exercising their
functions accordingly. As such, this direction making power has not been used
in the reporting period.

7.3.2.6 Following liaison with COSLA and Social Work Scotland, the Scottish
Government issued a survey to Chief Social Work Officers to identify use of
the powers and the justification for this over the period from commencement
of the above regulations on 5 April 2020 until 16 May 2020. Information from
this survey was included in the first two-monthly report to the Scottish
Parliament on use of powers under the Coronavirus Acts. A further survey
was conducted covering the period 17 May to 3 July 2020 to inform the

8° Coronavirus Act 2020 (Commencement No. 1) (Scotland) Regulations 2020 -
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second report to Parliament. A third survey was undertaken covering use of
the powers over the period 4 July to 6 September 2020. Responses to the
third survey were received from all 31 Health and Social Care Partnership
areas. Of these, four reported they were using the powers. The Local
Authorities which said they were using the powers during the third monitoring
period were: Dundee, East Renfrewshire, Highland and South Lanarkshire.
These are the same Local Authorities that used the powers during the second
monitoring period.

7.3.2.7 Reasons given for use of the powers included: to allow staff to support front
line duties, to provide flexibility to enable targeting of resources on those with
most needs, and to ensure people receive appropriate care prompily.

7.3.2.8 Local Authorities/Health and Social Care Partnerships that used the powers
highlighted their importance in enabling them to effectively manage their
response to coronavirus against the backdrop of significant pressures and
thus enabling the provision of urgent care and support to those most in need.

7.3.2.9 Local Authorities using the powers were asked to explain what arrangements
were in place to ensure that these powers are being used in a way that
protects human rights, including the rights of children. Responses included the
continued focus on Health and Social Care Standards and Social Work
protocols that emphasize human rights principles; the use of risk assessment
to determine when full assessments are required; and changes to practice to
ensure consistency and avoid delays or an absence of creativity in responding
to needs.

Factors Considered to Determine Use and Continued Necessity

7.3.2.10 The statutory guidance referred to above, provides a reference point and
framework for Local Authorities, if they choose to implement the provisions.
The statutory guidance which is referred to above states: "all assessments
other than full should be regarded as temporary. These should be reviewed as
well as possible at regular intervals".

7.3.2.11 The guidance sets out that Local Authorities are responsible for ensuring that
the powers are only used for as long as is necessary. When using these
provisions, all decisions made on an individual's social care needs should be
considered alongside their individual wellbeing and fundamental human rights.

7.3.2.12 As was the case for the first and second reporting periods, most Local
Authorities have determined that it is not operationally necessary for them to
use these powers at this stage. This demonstrates that Local Authorities are
carefully considering use of the powers, reviewing them, and seeking to use
them only where appropriate, proportionate and necessary, and subject to
their governance processes.

7.3.2.13 Significant progress has been made in tackling the virus and the Scottish
Government wants to move as soon as possible to a position where all those
in need of social care receive full assessments.
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