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Issue
1. This Procurement Policy Note (PPN) reminds contracting authorities of the options
available to them when undertaking procurements in an emergency. This includes extremely
urgent procurements required by the ongoing response to the COVID-19 pandemic and this
PPN builds on the guidance in "PPN01/20 - Responding to COVID19". It includes further
information on the commercial risks inherent in direct awards without competition.

Dissemination and Scope
2. This PPN is applicable to all contracting authorities, including central government
departments, executive agencies, non-departmental public bodies, local authorities, NHS
bodies and the wider public sector. Together these are referred to in this PPN as 'contracting
authorities.'

3. Please circulate this PPN across your organisation and to other relevant organisations
that you are responsible for, drawing it to the specific attention of those with a commercial and
procurement role.

Timing
4, With immediate effect.

Background
5. There will be a range of commercial actions that must be considered by contracting
authorities in responding to an emergency. In exceptional circumstances, authorities may
need to procure goods, services and works with extreme urgency and without competition.
This is permissible under current public procurement regulations using regulation 32(2)(c) of
the Public Contracts Regulations 2015 (PCRs) but there are inherent commercial risks which
authorities should take into account.

6. This PPN and accompanying guidance covers options that may be considered in

relation to procurements under the PCRs (for the current financial thresholds, see PPN 06/19)
including:

e call off from an existing framework agreement or dynamic purchasing system;
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call for competition using a standard procedure with accelerated timescales;

e extending or modifying a contract during its term;

e direct award due to absence of competition or protection of exclusive rights;

e direct award due to extreme urgency under regulation 32(2)(c).

7. Where required contracting authorities should publish a contract award notice on the
Find a Tender service (FTS) as set out PPN 08/20. This includes emergency procurements
under regulation 32(2)(c).
8. It is important that contracting authorities continue to achieve value for money and use
good commercial judgement and sound decision-making in an emergency, including when
making direct awards. Authorities need to manage these in the context of the broader risk of
not being able to secure the required goods or services in a timely manner. Potential risks
include:

@ poor value for money such as abnormally high pricing;

@ unequal treatment of suppliers in the procurement process;

® poor practice due to procuring at speed, such as retrospective contract awards or
retrospective due diligence checks;

e lack of documentation around key procurement decisions including how conflicts of
interest are identified and managed.

9. Contracting authorities must ensure they keep proper records of decisions. Regulation
84 of the PCRs states that authorities should document the progress of all procurement
procedures, ensuring that they keep sufficient documentation to justify decisions taken in all
stages of the procurement procedure. This includes procurements under regulation 32(2)(c).

10. Even though not required by regulation 32(2)(c), contracting authorities should
consider some form of advertisement, running an informal competition and/or undertaking due
diligence on the supplier market before making a direct award. This approach can have the
benefit of allowing the authority to hold discussions with more than one supplier and potentially
secure better value for money.

11. Contracting authorities procuring under the Defence and Security Public Contracts
Regulations 2011, the Utilities Contracts Regulations 2016 and the Concession Contracts
Regulations 2016 will need to check similar provisions in those regulations.

Contact
12. Enquiries about this PPN should be directed to the Crown Commercial Service
Helpdesk on : 1&S Oril&s @crowncommercial.gov.uk.
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PUBLIC CONTRACTS REGULATIONS - PROCUREMENT IN AN EMERGENCY

Introduction

There will be a range of commercial actions that need to be considered by contracting
authorities in responding to an emergency where the public interest is in being able to act
quickly.

If you have an urgent requirement for goods, services or works due to an emergency, and you
need to procure this under the Public Contracts Regulations 2015 (PCRs}, there are various
options available. These include:

e call off from an existing framework agreement or dynamic purchasing system;

e call for competition using a standard procedure with accelerated timescales;
e extending or modifying a contract during its term;

direct award due to absence of competition or protection of exclusive rights;

direct award due to extreme urgency under regulation 32(2)(c).

Where required, and this includes procurements under regulation 32(2)(c), contracting
authorities should publish a contract award notice on the Find a Tender service (FTS) as set
out PPN 08/20.

Depending on the specific nature of the requirement there may be further options under the
PCRs, such as the additional delivery of supplies from an existing supplier (regulation 32(5)),
additional similar works or services from an existing supplier (regulation 32(9}), or using the
services of a subsidiary of another contracting authority (regulation 12). These have their own
specific requirements and are not covered in this guidance.

Value for money

It is important that contracting authorities continue to achieve value for money and use good
commercial judgement and sound decision-making in an emergency, including when making
direct awards. Authorities need to manage these in the context of the broader risk of not being
able to secure the required goods or services in a timely manner.

Potential risks include:

® poor value for money such as abnormally high pricing;

® unequal treatment of suppliers in the procurement process;

® poor practice due to procuring at speed, such as retrospective contract awards or
retrospective due diligence checks;

e lack of documentation around key procurement decisions including how conflicts of
interest are identified and managed.

In an emergency, prices may be higher than would be expected in a regular market and any
abnormally high pricing should be approved by the appropriate commercial director.
Contracting authorities should consider contractual mechanisms to ensure that they have the
ability to secure pricing reductions through the life of the contract. If this is not possible, it

should be documented.
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Contracting authorities should consider whether it is possible to publish some form of
advertisement, run an informal competition and/or undertake due diligence on the supplier
market before making a direct award. This approach can have the benefit of allowing the
authority to hold discussions with more than one supplier and potentially secure better value
for money.

Contracting authorities should ensure they keep proper records of decisions. This could assist
in demonstrating sound decision-making in the event of a future challenge. Regulation 84 of
the PCRs states that authorities should document the progress of all procurement procedures,
ensuring that they keep sufficient documentation to justify decisions taken in all stages of the
procurement procedure. This includes emergency procurements under regulation 32(2)(c).

Contracting authorities should maintain documentation on any additional processes or criteria
used in selecting suppliers for direct award of contracts. Selecting suppliers using evidence-
based criteria can be beneficial in speeding up the procurement process while ensuring that
the supplier is well-placed to meet the requirement, and it may mitigate the risk of any
perception that the supplier is being treated more favourably than others. However, authorities
need to ensure that the criteria are relevant, documented and applied consistently. Records
should be kept to support procurement decisions and avoid perceptions of unfair treatment.

Contracting authorities should maintain documentation on how they have considered and
managed potential conflicts of interest in the procurement process. Steps to manage actual
and perceived conflicts of interest, for example those set out in the Ministerial Code and Civil
Service Management Code, or other actions taken by awarding bodies should be documented.
Particular attention should be taken to ensure award decisions are being made on the basis
of relevant considerations and not personal recommendations. Proactive steps should be
taken to identify conflicts of interest upfront and action should be taken to remove anyone with
a conflict of interest from the decision-making process and to validate those decisions by
reference to the relevant considerations.

Call off from an existing framework agreement or dynamic purchasing system
Central purchasing bodies, such as the Crown Commercial Service, offer public bodies access
to a range of commercial agreements including framework agreements and dynamic
purchasing systems (DPS).
It is possible to use one of these commercial agreements as long as:

e the contracting authority was clearly identified as a permitted customer in the original
FTS or OJEU notice or the invitation to confirm interest;

e the goods, services or works to be procured fall within the scope of those covered by
the framework agreement or DPS;

e the framework agreement was awarded or the DPS was established in accordance
with the PCRs;

e the terms of the framework agreement or DPS are suitable and meet your
requirements without the need for significant changes.

A framework agreement may provide for direct awards, mini-competitions or both. You must
follow the procedure for awarding a call off contract set out in the framework agreement. An
award under a DPS has to be by mini-competition and the minimum time for receipt of tenders
is 10 days.
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