PUBLIC CONTRACT REGULATIONS - RESPONDING TO COVID-19

Introduction

There will be a range of commercial actions that need to be considered by contracting authorities
in responding to the impact of COVID-19. In such exceptional circumstances, authorities may
need to procure goods, services and works with extreme urgency. This is permissible under
current public procurement regulations.

If you have an urgent requirement for goods, services or works due to COVID-18, and you need
to procure this under the Public Contract Regulations 2015 (PCRs), there are various options
available. These include:

direct award due to extreme urgency;

direct award due to absence of competition or protection of exclusive rights;
call off from an existing framework agreement or dynamic purchasing system;
call for competition using a standard procedure with accelerated timescales;
extending or modifying a contract during its term.

Depending on the specific nature of your requirement there may be further options under the
PCRs, such as the additional delivery of supplies from an existing supplier (regulation 32(5)),
additional similar works or services from an existing supplier (regulation 32(9)), or using the
services of a subsidiary of another contracting authority (regulation 12). These are not covered
in this guidance and do have their own specific requirements.

You should ensure you keep proper records of decisions and actions on individual contracts, as
this could mitigate against the risk of a successful legal challenge. If you make a direct award,
you should publish a contract award notice (regulation 50) within 30 days of awarding the contract.

Direct award due to reasons of extreme urgency

COVID-19 is serious and its consequences pose a risk to life. Regulation 32(2)(c) of the PCRs is
designed to deal with this sort of situation.

Regulation 32(2) sets out the following:

The negotiated procedure without prior publication may be used for public works contracts,
public supply contracts and public service confracts in any of the following cases: ...

(c) insofar as is strictly necessary where, for reasons of extreme urgency brought about
by events unforeseeable by the contracting authority, the time limits for the open or
restricted procedures or competitive procedures with negotiation cannot be complied with.

... the circumstances invoked to justify extreme urgency must not in any event be
attributable to the contracting authority.

Therefore, in responding to COVID-19, contracting authorities may enter into contracts without
competing or advertising the requirement so long as they are able to demonstrate the following
tests have all been met:

1) There are genuine reasons for extreme urgency, eg:
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