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Subject: Further update : Outcome of discussion with CPS; Police and Home Office on SI Regs enforcement and Fixed Penalty

Notices

On Friday 27 November, we provided an update on discussions with Home Office, policing and CPS
colleagues to seek to address the concerns raised by the CPS about the standard of evidence available to the
police on which to enforce the Self-isolation Regulations and base their decisions to issue FPNs (previous
updates are below for information). This needs to be the same standard of evidence required for successful
prosecution of FPNs if people refuse to pay the fine - the police cannot ethically issue FPNs that they know
could not be enforced if the person refused to pay.

We said we would provide more information about the nature of the problems identified by policing colleagues
and how we are seeking to resolve them.
At the point of engaging with someone who NHS Test and Trace confirm should be self-isolating, the police
face three main challenges before they can begin enforcement procedures. These issues were not set out to
us when we agreed the MoU with the National Police Chiefs Council but have been raised since by the CPS
and the police. As the issues have now been explained to us, the police must in all cases have enough
information to reasonably believe each of the following:
e They are engaging with the right person

Positive cases and household contacts. When a person takes a COVID-19 test booked online, they
are not asked to verify their identity at the point of taking the test. They are asked for the confirmation of the
test booking (email or text message) but this confirms only that they have access to the email or text: it does
not have any specific link to identity. If a test is taken at home, there is no verification of who has taken the test.
Although Test and Trace makes contact with the person who is recorded as having taken the test (if the result
is positive) in order to notify them of their legal duty to self-isolate and obtain information about their recent
contacts, it is not possible to prove that the person we make contact with is the same person who took the test
- and, therefore, we also cannot prove that the household contacts we notify are living in the same household
as the person who took the test.

Non-household contacts. When we notify a non-household contact that they have to self-isolate, we
are relying on the information given to us by the index case - and GDPR rules prevent us from telling the non-
household contact who the index case is and where the contact took place. Although the legal duty to self-
isolate arises from being notified to do so, the police do not consider the evidential standard to be met - and
they cannot therefore enforce the Regulations or issue an FPN - unless the person in question has been given
the opportunity to prove they are not a contact. Our new appeals process goes some way towards addressing
this concern, but only in certain circumstances - for example a health care worker who can provide evidence
they were working on the relevant day wearing PPE; or where there is a witness to say the contact did not
leave their home on the date in question.

The person was notified of the legal requirement to self-isolate. Criminal procedure rules put specific weight
on letters as providing evidence of notice. The amendments agreed on 30 November to the self-isclation regulations
make clear that, for these purposes, notifications sent orally (in writing or in person), by text or email will also be
acceptable. This removes one obstacle to successful enforcement but leaves the problem that the individual could claim
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they had not received the notification (e.g. email had gone to junk folder). We are providing wording for a letter that the
police can issue to anyone who says they were unaware of their obligation to self-isolate, which will help if there is
evidence of a subsequent breach of the self-isolation requirements.

The person has indeed breached the regulation. This will either come from an admission of guilt
and/or the police observing someone breaching the rule. If required, police could gather additional evidence
e.g. witness statements, but this is likely to take considerable policing resource per case. The fact that
someone has told Test and Trace - or a local authority - that they are not self-isolating would not be sufficient
evidence on its own. Even if local authorities or the police were to conduct more visits to people's houses, the
fact that someone does not answer the door (or does not come to the door if another member of the household
answers the door) would not constitute sufficient evidence that they are not in the house.
For all these reasons, the only clear instance in which the police could issue an FPN is if, when challenged, the
individual in question admits that (a) they had received the notification to self-isolate (b) they should have been
self-isolating (i.e. they were not incorrectly notified) (c) they had left the house during the self-isolation period
without good reason. Because the opportunity for issuing an FPN still exists in these instances, we are no
longer facing the prospect of police forces being instructed not to issue any FPNs, but - as things stand - there
appear to be very limited circumstances in which they will be able to do so.
The police are urgently reviewing the 104 FPNs currently issued to see if any of these meet the evidential bar.
We are working with HO, CPS, CO and policing colleagues to identify further steps we can take to improve the
ability of police forces to issue FPNs. However, it is currently difficult to see how we will be able to go
significantly further in improving enforceability for positive cases and other household members unless we
were to make access to testing conditional upon providing photo ID, which would have much wider negative
consequences for uptake of testing and would not be possible for home testing. For non-household contacts, it
appears unlikely we can go significantly further without being able to provide information about the identity of
the index case and where the reported contact took place, so that contacts disputing the notification have a
reasonable opportunity to demonstrate why the notification was incorrect.

We will face similar challenges in relation to self-administered LFD tests in future. Although it will be a legal
duty for people to notify us of positive results from self-administered tests, it will be impossible to verify that the
person named in the notification is the same as the person who took the test.

The police are keen to support compliance with the Regulations using the 4 E's approach (Encourage, Explain,
Educate, Enforce). They regard all these stages as relevant and caution against an over reliance on
enforcement through issue of an FPN. They have suggested a localised approach where they could support
Local Resilience Forums in areas of high prevalence, anti-social behaviour and where compliance is low at a
community level. They are concerned that the weekly count of FPNs issued will not reflect the wider police
contribution to compliance with the Regulations, as activity will take place to 'encourage, explain and educate'
before enforcement is appropriate or proportionate.

We are working with Home Office and the police to identify how the police can better play this role in
encouraging, explaining and education, alongside continuing efforts to improve the enforceability of the
regulations.
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