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Ministerial foreword 

The end of the Transition Period provides an historic opportunity to 
overhaul our outdated public procurement regime. I have seen 
myself that these rules have made it much harder for us to create 
opportunities for innovative companies to win business and improve 
public services or for public bodies to exclude suppliers that have 
performed poorly in the past. Now we have an opportunity to design 
something that delivers for our communities and our businesses. 
That is something everyone working on this can see as a dividend 
from the UK leaving the EU, no matter how they voted in the 
referendum. 

The UK spends some £290 billion on public procurement every year. This huge amount of 
government spending must be leveraged to play its part in the UK's economic recovery, 
opening up public contracts to more small businesses and social enterprises to innovate in 
public service delivery, and meeting our net-zero carbon target by 2050. The Government 
has already reviewed the Green Book to ensure it supports "levelling up" and is taking 
other steps for example through the National Infrastructure Strategy to ensure vibrant and 
resilient supply chains. 

This Green Paper addresses another element of this programme of reform: the reform of 
our procurement laws. For too long, modern and innovative approaches to public 
procurement have been bogged down in bureaucratic, process-driven procedures. We 
need to abandon these complicated and stifling rules and unleash the potential of public 
procurement so that commercial teams can tailor their procedure to meet the needs of the 
market. 

The UK is ready. We have amended our legislation and systems to ensure a smooth 
changeover at the end of the Transition Period. The UK's new "Find a Tender" service for 
publishing contract notices will go live on 1 January 2021, replacing the Official Journal of 
the European Union. 

I now want to create a regulatory framework that delivers the best commercial outcomes 
with the least burden on our businesses and the public sector. We have already introduced 
a policy which will allow below threshold contracts to be reserved for UK suppliers which 
will come into effect at the end of the Transition Period. I want to use these further reforms 
to drive a culture of continuous commercial improvement across the public sector. This is 
good news for UK companies bidding for public sector contracts. Taking full control of our 
rules will allow us to respond to evolutions in procurement methods and techniques much 
more quickly, ensuring our regime remains modern and up-to-date. 

I N0000475569_0008 
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Lord Agnew 

Minister of State for the Cabinet Office 
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3. The Government proposes to comprehensively streamline and simplify the complex 
framework of regulations that currently govern public procurement. We propose 
rationalising and clarifying the parallel rules in the Public Contracts Regulations 2015, 
the Utilities Contracts Regulations 2016, the Concession Contracts Regulations 2016 
and the Defence and Security Public Contracts Regulations 2011, replacing them all 
with a single, uniform set of rules for all contract awards. This will be supplemented 
with sector-specific parts or sections where different rules are required for effective 
operation or to protect our national interest, for example in the defence or utilities 
sectors. 

Government procurement - The plurilateral Agreement on Government Procurement (GPA) 
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8 Transforming public procurement 

4. The procurement procedures for awarding public contracts can be restrictive and 
create complexity and confusion for buyers and suppliers. This stifles innovation and 
deters small businesses and start-ups from ever bidding for public contracts. We can 
get rid of duplication and bureaucracy, making the system more agile and flexible 
while still upholding fair and open competition. The Government proposes replacing 
the outdated procurement procedures with a new procedure which will allow for more 
negotiation and greater engagement with potential suppliers to deliver innovative 
solutions in partnership with the public sector. 

• We propose slashing the 350+ regulations governing public procurement and 
integrating the current regulations into a single, uniform framework. 

We propose overhauling the complex and inflexible procurement procedures and 
replacing them with three simple, modern procedures: 

a new flexible procedure that gives buyers freedom to negotiate and innovate to 
get the best from the private, charity and social enterprise sectors. 
an open procedure that buyers can use for simpler, 

'off the shelf competitions. 
a limited tendering procedure that buyers can use in certain circumstances, 
such as in crisis or extreme urgency. 

We propose removing the Light Touch Regime as a distinct method of awarding 
contracts and applying the rules applicable to other contracts to services currently 
subject to this regime. 

5. The Government wants to open up public procurement to a more diverse supply base, 
making it easier for new entrants such as small businesses and voluntary, charitable 
and social enterprises to compete and win public contracts. We want bidding for public 
sector contracts to be simpler, with procedures that are quicker and cheaper to 
participate in and information on contracts easier to find. 

• We propose establishing a single digital platform for supplier registration that 
ensures they only have to submit their data once to qualify for any public sector 
procurement. 

• We propose legislating for a new Dynamic Purchasing System (DPS+) that may 
be used for all types of procurement (not just commonly used goods and 
services). 

6. Transparency will remain a fundamental tenet of public procurement to ensure proper 
scrutiny of contract awards and minimise the risk of corruption. We must exploit digital 
technology to deliver better value and will legislate to introduce a common data model 
for all contracting authorities in line with the global Open Contracting Data Standard. 
More procurement data will be published and it will be done in a standard, machine-
readable format, accessible to all. By joining up the current plethora of procurement 
systems we can simplify the process of bidding for public contracts and drive the 
commercial benefits from better sharing of data. We also propose introducing a new 
ground of ̀ crisis' for the most serious of situations with strengthened safeguards for 
transparency and use while allowing contracting authorities to compete opportunities 
at pace, this will be supported by clear guidance. 

1N0000475569_0011 
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We intend to legislate to require contracting authorities to have regard to the 
Government's strategic priorities for public procurement in a new National 
Procurement Policy Statement. 
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10 Transforming public procurement 

economic, social and environmental outcomes on the basis of the 'most 
advantageous tender'. 

• We propose retaining the requirement for the evaluation of tenders to be made 
solely from the point of view of the contracting authority, but amending it so that a 
wider point of view can be taken exceptionally and only within a clear framework 
of rules. 

10. Awarding the right contract to the right supplier is the cornerstone of public 
procurement and the litmus test for an effective procurement regime. In order to have 
the best public services we need the best suppliers and we believe the proposed new 
regulatory regime will better support contracting authorities in selecting those 
suppliers. The current procurement regulations allow contracting authorities to take 
into account the past performance of a supplier on only very limited grounds and 
commercial teams often have to rely on bidders' self-declarations rather than 
objective, evidence-based information. We can act now to raise the bar on the 
standards expected of all suppliers to the public sector and ensure that outstanding 
small suppliers are able to secure more market share, increasing productivity and 
boosting economic growth. 

We propose using the exclusion rules to tackle unacceptable behaviour in public 
procurement such as fraud and exploring the introduction of a centrally managed 
debarment list. 

We propose giving buyers the tools to properly take account of a bidder's past 
performance and exclude them if they clearly do not have the capability to deliver. 

11. Much of the bureaucracy that suppliers complain about in a public procurement 
process arises because of the fear amongst buyers of a decision being challenged in 
the courts. Most of this comes from ambiguity in the procurement regulations that 
create a particular vulnerability in the supplier selection and contract award stages. 
The current processes for legal review cost too much time and money; small 
businesses in particular find the process too resource-intensive to pursue. In this 
Green Paper we look at the options to reform the legal review system as well as 
tackling claims over minor issues that delay contract awards. We want to tackle 
vexatious claims which slow down delivery and speed up dispute resolution. 

• We propose reforming the process for challenging procurement decisions to 
speed up the review system and make it more accessible. 

• We propose refocusing redress onto pre-contractual measures while capping the 
level of damages available to bidders, reducing the attractiveness of speculative 
claims. 

12. The Government wants to improve commercial practice across the public sector and 
will intervene if capability is lacking. Contracting authorities should be held to account 
for ensuring their commercial teams have the necessary skills and experience to 
ensure taxpayers' money is spent effectively and efficiently. 

13. Taken together, the Government believes these legislative reforms can transform 
public procurement to make it faster, fairer and more effective. But they will not in 
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Transforming public procurement 11 

themselves deliver unless contracting authorities act to ensure their commercial teams 
have the right capability and capacity to realise the benefits. To support this the 
Government will, subject to future funding decisions, provide a programme of training 
and guidance on the reforms. 

Application 

14. The Government anticipates that the new rules proposed in this Green Paper would 
apply in respect of contracting authorities undertaking wholly or mainly reserved 
functions. We will continue to engage with the Welsh Government, Northern Ireland 
Executive and Scottish Government about the application of these proposed reforms. 

How to respond to this consultation 

15. In producing this Green Paper, the Cabinet Office has engaged with over 500 
stakeholders and organisations through many hundreds of hours of discussions and 
workshops. This has included stakeholders from central and local government, the 
education, and health sectors, small, medium and large businesses, the charities and 
social enterprises sectors, academics and procurement lawyers. 

16. The Government also established a Procurement Transformation Advisory Panel, 
which brought together procurement experts from across the world to discuss the 
opportunity for reform and ideas of how that could best be done. We would like to take 
this opportunity to express our thanks to the panel members and all those who have 
taken part in the engagements to date; your views and ideas have all contributed to 
the proposals. 

17. In this next stage, we invite you to respond to the questions in this public consultation 
together with any evidence that could help us develop, implement and monitor the 
success of the reforms. 

18. Responses should be sent to procurement.reform(c cabinetoffice.gov.uk by 10 March 
2021. 

1N0000475569_0014 



12 Transforming public procurement 

Chapter 1: Procurement that better meets 
the UK's needs 

We propose enshrining in law the principles of public procurement: the public 
good, value for money, transparency, integrity, fair treatment of suppliers and 
non-discrimination. 

We intend to legislate to require contracting authorities to have regard to the 
Government's strategic priorities for public procurement in a new National 
Procurement Policy Statement. 

We propose establishing a new unit to oversee public procurement with powers to 
review and, if necessary, intervene to improve the commercial capability of 
contracting authorities. 

Introduction 

19. At £292 billion2, public procurement accounts for around a third of all public 
expenditure. Every penny of this vast sum must be focused on delivering full value for 
money for the United Kingdom. By improving public procurement, the Government can 
not only save the taxpayer money but drive social, environmental and economic 
benefits across every region of the country. 

20. Procurement reform is not new but it has always had to work within the framework of 
EU based regulations. The latest EU Directives were transposed into UK law in 2015 
and 2016, while the Public Services (Social Value) Act 2012 sought to maximise the 
benefits of public spending in the UK. And there have been many non-legislative 
reviews of commercial capability across the public sector, for example Sir Peter 
Gershon's 1999 review of civil procurement identified the need for more strategic 
procurement skills in government procurement. 

21. The COVID-19 pandemic has underlined the need for an effective regulatory regime 
for public procurement. Hospitals, healthcare professionals and workers urgently 
needed medical supplies, personal protective equipment, cleaning and hygiene 

2 Combined figure of gross current procurement (E220,428 million, pg 80) and gross capital procurement 
(£71, 583 million, pg 81) from the Public Expenditure Statistical Analysis (PESA) 2019. 
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Transforming public procurement 13 

products. The importance of public procurement has rarely been so prominent in the 
public domain and it can now play a significant role in the economic recovery. 

International trade obligations 

22. The UK is now free to develop an independent policy on public procurement, building 
on our new membership of the WTO Agreement on Government Procurement (GPA) 
in our own right as a sovereign country. Membership of the GPA provides British 
businesses with certainty that they will be able to continue to bid for overseas public 
sector contracts worth £1.3 trillion each year, and means that overseas suppliers have 
the right to bid for UK public sector contracts under the GPA, delivering inward 
investment and better value for UK taxpayers. 

23. Our new regulatory framework will therefore be founded on the principles and rules set 
out in the GPA, namely: non-discrimination, transparency and impartiality. Competitive 
procurement will continue to be the standard approach, with single source 
procurement remaining the exception, to be used only in strictly defined 
circumstances. 

24. The UK will continue to comply with its procurement obligations under other 
international Free Trade Agreements (FTAs). The agreements we have agreed or plan 
to negotiate with trade partners such as the US, Japan and Australia, will encourage 
and promote the UK's interests in fair and transparent cross-border trade in public 
procurement while retaining the opportunity for the UK to transform its own public 
procurement regime. 

Corruption in public procurement 

25. Corruption in public procurement is a crime. It wastes public resources and leads to 
inefficient procurement. Public procurement is susceptible to corruption due to the 
large sums of money involved and the large volume of contracts. To prevent 
procurement corruption, the reforms to the procurement regime will be based on 
transparency, competition and objective criteria in decision-making. They will support 
transparency and accountability in the management of public finances, including 
budgeting, reporting on government revenue, expenditure and performance, auditing 
and risk management. The principles outlined below will underpin the regulatory 
framework and demonstrate our commitment to tackling corruption in public 
procurement by ensuring open, transparent, non-discriminatory behaviours and 
processes are the foundation of procurement. 

Principles of public procurement 

26. The principles of the new regulatory framework for public procurement should be 
consistent with HM Treasury's Managing Public Money and the seven principles of 
public life as set out by the Committee on Standards in Public Life. 

27. The Government proposes that the following interdependent principles should be 
included in the new legislation: 

1N0000475569_0016 



14 Transforming public procurement 

• Fair treatment of suppliers - decision-making by contracting authorities should be 
impartial and without conflict of interest. 
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30. The Government is making clearer the ways in which value for money is assessed at 
the point of the investment decision, which will be set out in a revised Green Book. A 
critical element of the assessment is a strong strategic case that sets: a clear objective 
aligned to government priorities, a rationale for intervention, and/or robust evidence 
and analysis for how different options for delivering that intervention will advance that 
objective (the `logical process of change'). 
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to benefit from cross sector expertise in assuring deliverability, affordability and 
value for money. 
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• Key performance indicators (KPIs). All new projects should include performance 
measures that are relevant to the service objective and proportionate to the size 
and complexity of the contract and make at least three KPIs publicly available. 

• i - - :•ag - 

f 

40. Contracting authorities should also ensure they have the right organisational capability 
and capacity so that their commercial teams are sufficiently experienced and trained 
to ensure effective commercial delivery. They should assess the procurement skills 
across their organisation, including benchmarking themselves against relevant 
standards, to ensure they have the appropriate capability to implement the new 
reforms and realise the huge potential benefits. 
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20 Transforming public procurement 

Chapter 2: A simpler regulatory framework 

We propose slashing the 350+ regulations governing public procurement and 
integrating the current regulations into a single, uniform framework. 

Introduction 

48. The UK Parliament has passed the following legislation, the regulations transpose 
various EU Directives on public procurement into UK law to provide the main 
regulatory framework for public procurement: 

• Public Contracts Regulations 2015 (PCR); 
• Utilities Contracts Regulations 2016 (UCR); 
• Concession Contracts Regulations 2016 (CCR); and 
• Defence and Security Public Contracts Regulations 2011 (DSPCR). 

49. The table below shows other legislation that apply to contract award procedures. The 
Government does not propose to include these provisions in the new regulations as, in 
line with current practice, they are freestanding laws that may be updated from time to 
time in their own right. Including them in the single and uniform regulations would 
unhelpfully duplicate and complicate the legal framework. 

•&UI i.I. T 1 itu 

.The Public Services Requires most contracting England and Wales 
(Social Value) Act 2012 authorities to which the PCR 

apply to consider, at the pre-
procurement stage, how the 
procurement could improve the 
economic, social and 
environmental well-being of the 
relevant area, and to consider, 
in conducting the procurement, 
how the contracting authority 
might act with a view to 
securing that improvement. 

National Health Service These Regulations impose England 
(Procurement, Patient Choice requirements on the National 

Health Service Commissioning 
Board ("the Board") and clinical 
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Transforming public procurement 21 

and Competition) (No. 2) commissioning groups 
Regulations 2013 ("CCGs") in order to ensure 

good practice in relation to the 
procurement of health care 
services for the purposes of the 
NHS, to ensure the protection 
of patients' rights to make 
choices regarding their NHS 
treatment and to prevent anti-
competitive behaviour. 

Part II of the Local Part II of the Local Government England, Wales and Scotland 
Government Act 1988 Act 1988 prohibits local 

authorities and certain other 
public authorities from taking 
into account non-commercial 
considerations in exercising 
certain functions relating to 
procurements for public supply 
and works contracts and such 
contracts. Authorities must 
also give reasons for decisions 
made in the exercise of those 
functions 

The Local Government Requires additional contracting England 
(Transparency information to be published 
Requirements) (England) beyond the legislative 
Regulations 2015 requirements of the Public 

Contracts Regulations 2015. 
Responsibility for this 
legislation and the Local 
Government Transparency 
Code lies with the Department 
for Communities and Local 
Government. 

Small Business Enterprise Section 39 of the Act that gives England, Wales and Northern 
and Employment (SBEE) Act the Minister for the Cabinet Ireland 
2015 Office (MCO) the ability to 

implement secondary 
legislation imposing duties on 
public contracting authorities in 
relation to procurement 
matters. Under Section 40, in-
scope public contracting 
authorities must co-operate 
with any investigation of their 
procurement practices carried 
out on behalf of MCO. 
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22 Transforming public procurement 

The Late Payment of Amended late payment England, Wales and Northern 
Commercial Debts legislation came into force on Ireland 
Regulations 2013 16 March 2013, implementing 

European Directive 2011/7/EU 
on combating late payment in 
commercial transactions. It 
aims to make pursuing 
payment a simpler process 
across the EU, reducing the 
culture of paying late and 
making payment on time the 
norm. 
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52. This consolidation offers the potential for making the regulations easier to understand 
by: 

- i • 

reducing legal uncertainty that different wording of parallel rules in different 
regulations may mean that the rules are different. 

3 https://www.longtermplan.nhs.uk/wp-content/uploads/2019/08/nhs-long-term-plan-version-1.2.pdf 

4 https://www.england.nhs.uk/wp-content/uploads/2019/09/BM1917-NHS-recommendations-Government-
Parliament-for-an-NHS-B ill. pdf 
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24 Transforming public procurement 

Chapter 3: Using the right procurement 
procedures 

We propose overhauling the complex and inflexible procurement procedures and 
replacing them with three simple, modern procedures: 

A new flexible procedure that gives buyers freedom to negotiate and innovate to get the 
best from the private, charity and social enterprise sectors. 

An open procedure that buyers can use for simpler, 'off the shelf' competitions. 

A limited tendering procedure that buyers can use in certain circumstances, such as 
crisis or extreme urgency. 

We propose including `crisis' as a new ground on which limited tendering can be 
used to provide greater certainty for contracting authorities in these 
circumstances. 

We propose making it mandatory to publish a notice when a decision is made to 
use the limited tendering procedure. 

We propose removing the Light Touch Regime as a distinct method of awarding 
contracts and applying the rules applicable to other contracts to services 
currently subject to this regime. 

Introduction 

56. For too long, modern and innovative approaches to public procurement have been 
bogged down in bureaucratic. process-driven procedures. We need to abandon the 
complicated and stifling rules of the procurement procedures and unleash the potential 
of public procurement so that commercial teams can tailor their procedure to meet the 
needs of the market. At the moment it is often the choice of procedure that drives the 
procurement, not the needs of the procurement that drives the procedure. 

I NO000475569_0027 



Transforming public procurement 25 

Current procurement procedures 

57. Across the PCR, UCR and DSPCR there are currently seven procurement procedures 
available to award contracts over the thresholds: 

• open procedure; 
• negotiated procedure without prior publication; 
• restricted procedure; 
• competitive dialogue procedure; 
• competitive procedure with negotiations; 
• innovation partnerships procedure, and 
• design contests. 

58. A more detailed explanation of each of the procedures is at Annex A. The CCR allow 
buyers the freedom to devise their own procurement procedure, subject to complying 
with certain procedural requirements based on the principles of transparency, equal 
treatment, non-discrimination and proportionality. 

59. There is significant overlap between the procedures, in particular the competitive 
dialogue procedure and the competitive procedure with negotiation. The restrictive 
nature of the procedures makes them unsuitable for many procurements and the 
detailed rules tie buyers' hands in using them. Design contests were introduced in the 
PCR 20066 with the innovation partnership procedure following in the 2015 update. 
The hope was to encourage innovation but the complex rules have proved 
impenetrable to many buyers and they are rarely used. In 2017, only three contract 
notices for innovation partnerships and five for design contests were published by UK 
contracting authorities. 

60. The current open and restricted procedures, which do not allow for negotiation with 
bidders during the process, are the most commonly used. The more flexible 
procedures, which do allow for negotiations at different stages (subject to certain 
restrictions), such as the competitive dialogue procedure and the competitive 
procedure with negotiation, are less frequently used. Collectively the four procedures 
which allow for negotiations of competitive dialogue; competitive procedure with 
negotiation; innovation partnerships procedure, and design contests, accounted for 
less than 10% of all advertised contracts awarded in the UK between 2016 and 2018 
across PCR, UCR and CCR. 

61. Any reforms to the procedures in the new regulations will need to comply with the 
UK's obligations under the GPA but this allows considerable flexibility. The key 
obligations are that buyers conduct in-scope procurements in a way that is consistent 
with the general requirements of non-discrimination, transparency and openness, 
avoiding conflicts of interest and preventing corruption. The GPA restricts the use of 
'limited tendering' (i.e. tendering without prior advertisement) to circumstances that are 
reflected in the UK in the circumstances where the negotiated procedure without prior 

5 In the UCR and DSPCR, this procedure is known as the negotiated procedure. In both cases this is 
substantially the same as the competitive procedure with negotiation in the PCR. 

6 httos://www.leaislation.cov.uk/uksi/2006/5/made/data.odf 
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• the process remains consistent with the information provided in the contract notice 
(i.e. the buyer does what they said they would do at the outset); 
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Transforming public procurement 27 

30 days to receive expressions of interest after publication of the contract 
notice; 
25 days for submission of tenders after issuing the invitation to tender; and 
scope to reduce either or both of these timescales to 10 days in each case in 
the case of urgency. 

65. Providing greater flexibility for commercial teams to design their procedure to fit their 
procurement will encourage innovation and allow them to engage with the market 
more effectively and proactively. It will allow buyers to build in stages of negotiation 
and deploy modern commercial tools such as reverse auctions. The proposed 
procedure would be suitable for a wide range of procurements including: 

• simple requirements where an initial selection stage is needed to limit the number 
of bidders. for example to meet specific technical requirements in order to bid; 

• for complex requirements where negotiations with bidders would be beneficial in 
helping them understand the requirements and/or in delivering better value for 
money and innovation; 

• for procurements where the contracting authority may not want to limit the field 
through an initial selection stage without first evaluating the product, technology or 
software being offered; this would be particularly useful where a prototype or other 
practical demonstration is required; 

• for procuring innovative products or services using a phased approach to develop 
the solution(s). 

66. This will not only benefit contracting authorities but improve the experience for 
suppliers, removing bureaucracy and making it easier for start-ups and new entrants 
to public sector markets to access these opportunities on an equal footing. This 
proposal sits alongside other proposals in the Green Paper, particularly on selection 
and award and transparency, which will truly enable the full flexibility of these changes 
to be exploited. 

67. The increased opportunity for using negotiation should be valuable, particularly in 
complex procurements where negotiation can ensure suppliers gain a better 
understanding of the buyer's requirements, with more outcome-based specifications to 
allow the market to come forward with innovative solutions. Elimination of suppliers 
through negotiation would still need to be in accordance with the stated evaluation 
criteria and there would need to be a deadline for the submission of final tenders once 
negotiations are concluded. 

68. For the full benefits of this new procedure to be achieved, there will need to be a shift 
in the behaviour of commercial teams. There will have to be an increase in buyer 
capability to exploit the freedoms and gain the true benefits available. The proposals 
provide significantly more flexibility; with this will come greater discretion for 
contracting authorities on how they conduct procurements as the rules will not be as 
prescriptive. 

69. The Government believes the advantages of the new competitive, flexible procedure 
outweigh the disadvantages but there are, nonetheless, risks in the approach: 
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• the increased flexibility may result in greater divergence across buyers, limiting 
the extent to which standard approaches are developed and increasing the overall 
time and cost of procurements due to poor practice; 

• an increased number of legal challenges as the new procedure is tested; this 
could result in principles being established through Court judgments, which are 
always specific to circumstances and as a result can be more difficult to interpret 
than detailed rules set out in legislation. 
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conduct negotiations with the supplier. They must publish a contract award notice 
within 30 days of contract award. 
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78. There is currently ambiguity in the regulations regarding contracting in the case of 
crisis where immediate, short term responses are required, as distinct from situations 
where there is extreme urgency due to unforeseeable events. It is not always entirely 
clear what is possible with regard to the award of contracts without advertisement. We 
want to ensure that contracting authorities can act quickly and effectively in 
appropriate circumstances, but also ensure transparency in the process and 
encourage competition as far as possible. 
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and include a new circumstance specifically relating to crisis. In broad terms, we 
propose that a crisis would cover: 

an event which clearly exceeds the dimensions of harmful events in everyday life 
and which substantially endangers or restricts the life or health of people; 

• where measures are required to protect public morals, order or safety; or 

• where measures are required to protect human, animal or plant life or health. 

80. The inclusion of the crisis circumstance would provide greater certainty to contracting 
authorities should there be a national or local emergency. We propose to give the 
Minister for the Cabinet Office new powers to declare a crisis for the purposes of this 
circumstance under the reformed rules. Contracting authorities would need to submit 
to the Minister of Cabinet Office if they believe a crisis should be declared for the 
decision to be made. This circumstance would only apply to contracts awarded to deal 
with the immediate requirement posed by the crisis. 

81. Where a contracting authority can justify limited tendering on the basis of crisis or 
extreme urgency, this does not mean that they should necessarily directly award a 
contract to a chosen supplier. Even if the time limits within the accelerated procedures 
cannot be met, when there are a number of potential suppliers and scope to undertake 
a degree of competition, a contracting authority should consider this and if they do not 
take this course, keep a record of their reasoning. To increase competition in these 
circumstances we propose that contracts let under these provisions would be 
excluded from the risk of automatic suspension preventing contract award and delay. 
This proposal is outlined in more detail in chapter 7. 

82. In the case of crisis or extreme urgency, the contracting authority would be required to 
publish the proposed notice outlined above. We are considering options for how 
central government departments might better notify Parliament of this information 
alongside publication. Further information on remedies in these circumstances is in 
chapter =', and for contract amendments in chapter 8. 

Innovation in procurement 

83. Science and innovation are important drivers of growth and productivity. Innovative 
technologies and approaches offer an opportunity to transform industry, the delivery of 
public services and the lives of people across the country. Supporting the innovation 
ecosystem is a key government priority, which is why the UK has been increasing 
public investment in this area at historic levels, to deliver our ambitions of scientific 
and technological leadership. 

84. The UK has a world class science base and realising the benefits from this relies on a 
competitive, dynamic market economy. Public procurement offers significant potential 
as a strategic lever to drive innovation in the UK, through fostering markets for 
innovative new products and services, encouraging a wide range of firms to develop 
new and innovative solutions to solve public policy issues, and to provide the certainty 
needed to encourage investment in innovation. 
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Q6. Do you agree with the proposed changes to the procurement procedures? 

Q7. Do you agree with the proposal to include crisis as a new ground on which limited 
tendering can be used? 

Q8. Are there areas where our proposed reforms could go further to foster more effective 
innovation in procurement? 

Q9. Are there specific issues you have faced when interacting with contracting authorities 
that have not been raised here and which inhibit the potential for innovative solutions or 
ideas? 
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Chapter 4: Awarding the right contract to 
the right supplier 

We propose retaining the current requirement that award criteria must be linked to 
the `subject matter of the contract' but amending it to allow specific exceptions 
set by the Government. 

We propose retaining the requirement for the evaluation of tenders to be made 
solely from the point of view of the contracting authority, but amending it so that a 
wider point of view can be taken exceptionally and only within a clear framework 
of rules. 

We propose using the exclusion rules to tackle unacceptable behaviour in public 
procurement such as fraud and exploring the introduction of a centrally managed 
debarment list. 

We propose reforming the procurement regime to allow past performance to be 
more easily taken into account in the evaluation. 

Introduction 

97. Awarding the right contract to the right supplier is the cornerstone of public 
procurement and the litmus test for an effective procurement regime. In order to have 
the best public services we need the best suppliers and our regulatory regime must 
support contracting authorities in selecting those suppliers. 

98. Achieving value for money in public procurement must remain about securing the best 
mix of quality and effectiveness for the least outlay over the period of use of the goods 
or services bought. This includes the whole life costs and quality aspects and the 
economic, social and environmental aspects of a contract. The Government wants to 
send a clear message that commercial teams do not have to select the cheapest bid 
and that they can design evaluation criteria to include wider economic, social or 
environmental benefits. 

Most advantageous tender 

99. EU procurement rules restrict the extent to which contracting authorities can achieve 
value for money when compared to what is allowable under the Green Book. The 
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104. The link to the subject matter of the contract in award criteria is important as it 
ensures that contracting authorities are evaluating tenders using criteria relevant to 
their individual contract and allows them to weigh up the costs and benefits of the 
tender against its requirements. It also provides protection against corruption because 
it prevents external factors influencing the criteria. However, allowing certain, specific 
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exceptions would permit contracting authorities to assess how suppliers are operating 
across the whole of their business, not just in the narrow delivery of the contract. This 
means they could more easily apply award criteria that take account of the 
Government's strategic policy priorities and drive up supplier behaviour such as: 

a supplier's plans for achieving environmental targets across its operations. 

! 

f 
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have the ability to self-clean and therefore shorten the term of the exclusion, provided 
they provide evidence that measures they have taken demonstrate their reliability 
despite the existence of the DPA. 

the supplier's performance of a substantive requirement of a prior public contract 
must have shown significant or persistent deficiencies; and 
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7 Regulation 78 of the Utilities Contracts Regulations 2016 

8 Government Procurement Agreement, Article VIII 
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132. Some contracting authorities consider they are constrained in assessing economic 
and financial standing and professional and technical ability due to the prescriptive 
nature of regulation 60 of the PCR. This regulation limits, in some cases, the type of 
information that contracting authorities can request as means of proof that suppliers 
have met the relevant selection criteria. The Government proposes to clarify that 
contracting authorities can use a wider range of information to carry out its selection 
criteria verification by removing the limits on information that can be requested in 
regulation 60. 

• 

Q16. Do you agree that, subject to self-cleaning fraud against the UK's financial interests 
and non-disclosure of beneficial ownership should fall within the mandatory exclusion 
grounds? 

Q17. Are there any other behaviours that should be added as exclusion grounds, for 
example tax evasion as a discretionary exclusion? 

Q18. Do you agree that suppliers should be excluded where the person/entity convicted 
is a beneficial owner, by amending regulation 57(2)? 

Q19. Do you agree that non-payment of taxes in regulation 57(3) should be combined 
into the mandatory exclusions at regulation 57(1) and the discretionary exclusions at 
regulation 57(8)? 

Q20. Do you agree that further consideration should be given to including DPAs as a 
ground for discretionary exclusion? 

Q21. Do you agree with the proposal for a centrally managed debarment list? 

Q22. Do you agree with the proposal to make past performance easier to consider? 

Q23. Do you agree with the proposal to carry out a simplified selection stage through the 
supplier registration system? 

Q24. Do you agree that the limits on information that can be requested to verify supplier 
self-assessments in regulation 60, should be removed? 
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Chapter 5: Using the best commercial 
purchasing tools 

We propose legislating for a new Dynamic Purchasing System (DPS+) that may be 
used for all types of procurement (not just commonly used goods and services). 

We propose legislating for new options in framework agreements including an 
option for an 'open framework' with multiple joining points and a maximum term 
of 8 years. 

Introduction 

133. There are a variety of commercial tools described in the current regulations, some 
of which vary depending on the applicable regulations. These commercial vehicles are 
not currently provided for in the CCR. 

Current Dynamic Purchasing System 

134. Dynamic Purchasing Systems (DPS) are available under the PCR and UCR. A DPS 
is currently only available for commonly used goods and services that are generally 
available on the market. First, in the initial setup stage, the DPS is established by 
admitting all suppliers who meet conditions for participation in the DPS. The DPS must 
remain open to suppliers to join throughout its duration, as long as they meet the 
conditions for participation. Contracting authorities are not permitted to impose any 
limit on the number of suppliers that can join a DPS. When the contracting authority 
wishes to procure a contract under the DPS, the contracting authority invites all 
suppliers on the DPS (or the relevant category within the DPS) to bid for each contract 
to be awarded using the restricted procedure. The contract is awarded to the supplier 
that submitted the best tender evaluated based on award criteria set out in the notice 
advertising the DPS. Direct awards are not permitted with DPS. 

135. There is no limit to the period of validity of a DPS, but contracting authorities must 
state the period of validity in the notice advertising the DPS. If there is a change to the 
period of validity and where the DPS is terminated, contracting authorities have to 
notify the EU Commission or, after the end of the transition period, publish a contract 
award notice on Find a Tender Service. 
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141. Currently there is a mixed understanding of the deployment of the complex tools 
available. Commercial teams often struggle to select the best procurement vehicle. 
There are several reasons for this: 
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some of the tools are limited in the circumstances in which they can be used (e.g. 
DPS can only be for commonly used purchases). 

142. This means that: 

• framework agreements can be used when DPS are more appropriate, e.g. 
contracting authorities want to pre-select suppliers but cannot specify everything 
up front; 

• framework agreements set up by central purchasing bodies can have a very wide 
scope which can still result in complex process rather than a simple call off as 
intended (although lots can be operated within frameworks which can mitigate 
this); 

• DPS are used but there is a lack of understanding over what "commonly used 
purchases" means and when they can and cannot be used; 

• QS are very popular in the utilities sector but are currently limited to utilities 
procurements only. 

GPA rules on multi-use lists 

143. The GPA does not set out detailed rules relating to commercial tools but it does set 
out some basic rules relating to multi-use lists. A multi-use list means a list of suppliers 
that a procuring entity has determined satisfies the conditions for participation in that 
list, and that the procuring entity intends to use more than once (DPS and qualification 
systems are examples of a multi-use list). 

144. Contracting authorities may maintain a multi-use list of suppliers but they must be 
advertised annually or, where published electronically, made available continuously. 
The notice advertising the list must include: 

• description of the goods or services, or categories 
• the conditions for participation and the methods used to verify those; 
• the name and address of the procuring entity; 
• the period of validity of the list, description of its renewal or termination; 
• an indication that the list may be used for GPA procurement; 
• enough information for suppliers to decide if they want to bid. 

145. Contracting authorities must allow suppliers to apply for inclusion on the list at any 
time and must include suppliers that meet the conditions of participation on the list 
within a reasonably short time. Sub-central authorities and utilities are allowed to use 
the notice advertising the list as a call for competition. Contracting authorities must 
promptly inform any supplier of the outcome of their request to participate in a 
procurement under the list or be included on the list. Where suppliers are rejected 
from participating in a procurement or inclusion on the list, or are to be removed from 
a list, they must be promptly informed and, on request, provided with a written 
explanation of the reasons. 
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• 

Q25. Do you agree with the proposed new DPS+? 

Q26. Do you agree with the proposals for the Open and Closed Frameworks? 
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Chapter 6: 
contracting 

Ensuring open and transparent 

We propose embedding transparency by default throughout the commercial 
lifecycle from planning through to procurement, contract award, performance and 
completion. 

We propose requiring all contracting authorities to implement the Open 
Contracting Data Standard so that data across the public sector can be shared 
and analysed at contract and category level. 

We propose establishing a single digital platform for supplier registration that 
ensures businesses only have to submit their data once to qualify for any public 
sector procurement. 

Introduction 

157. Since the Gershon review9 of public procurement in 1999, contracting authorities 
have invested in digital systems to automate and improve their procurement 
processes. The UK was the first G7 country to commit to the Open Contracting Data 
Standard (OCDS)10, it was then approved by the GDS Open Standards Board for use 
by the UK Government at the end of 2016, following the rigorous open standards 
approval process and open standards principles. 

158. Successive Governments have created a series of centralised and semi-centralised 
initiatives to connect public procurement. For example: 

Contracts Finder - a single, free to use portal for current and future public sector 
contracts in the UK11

9 Review of Civil Procurement in Central Government 

10 https://www.gov.uk/government/publications/open-standards-for-government/open-contracting-data-
standard-profile 

11 the Contracts Finder requirements in Part 4 of the PCR extend to the whole of the UK but do not apply to 
Scottish, Welsh or Northern Ireland contracting authorities whose functions are wholly or mainly devolved. 
See reg 1(7) and reg 1(8) of the PCR. 

I NQ000475569_0051 



Transforming public procurement 49 

' •- - • 1. - ' • • . f • • •I • • 

• • •• 

: .• is :• • i. :•~ •. ':•• •,• 

f' • • • • . • f i• .' • -. - r f • 

• 

•. .b N! i ø 1. ;]L 11. 

12 OJEU TED remains the platform for ongoing procurements, as agreed in the procurement chapter of the 
Withdrawal Agreement and to be implemented by the EU exit SI. 
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a clear digital procurement strategy focused on transparency results in greater 
participation and increased value for money driven by competition. 

164. The Government's Transformation Strategy13 published in 2017 set out how digital 
could transform the relationship between the citizen and state, including making better 
use of data and creating shared platforms, components and reusable business 
capabilities. However, there is currently no common strategy for digital in procurement 
in the public sector. To deliver this change requires contracting authorities and third 
party providers to move in the same direction to create a common operating 
environment. 

165. The Government proposes legislating to embed transparency by default throughout 
the commercial lifecycle from planning through procurement, contract award and 
performance. Contracting authorities would be required to disclose procurement and 
contract data as soon as practically possible and significantly increase transparency in 
the public procurement regime. Contracting authorities would be required to declare in 
their tender documents when information would be disclosed and justify what, if any, 
information is to be treated as commercially sensitive. Suppliers would be able to bid 
with a better understanding of the expected transparency requirements and the 
timetable for when data should be released. 

166. Contracting authorities would need to publish basic disclosure information, covering 
the information currently required by regulation 84 of the PCR with the contract award 
notice, including call offs under framework agreements and DPS+ before they could 
initiate contract award and commence standstill including: 

• Bidder Identities; 
• Basis of award decision; 
• Basic disclosure of tenders submitted;14

• Evaluation reports; 
• Basic evaluation disclosure information15

167. In order to strike the right balance between transparency and data protection, this 
requirement would remain consistent with the current rules around transparency in the 
Freedom of Information Act 2000 (FOIA)16, Environmental Information Regulations 
2004 (EIR)17 and the Data Protection Act 2018 (DPA)18. Consequently, only data 
which would be required to be made available under FOIA, EIR and DPA, would be 
publishable. While this does not require an amendment to the current exemptions 
under FOIA, EIR and DPA, it would create a requirement that procurement and 

13 https://www.gov.uk/government/pubIications/government-transformation-strategy-2017-to-2020 

14 Under FOIA, any further disclosure would be subject to formal legal disclosure process. 

15 Under FOIA, any further disclosure would be subject to formal legal disclosure process. 

16 http://www.legislation.gov.uk/ukpqa/2000/36/section/43 accessed on 05/03/2020 

17 https://www.legislation.gov.uk/uksi/2004/3391/made

18 http://www.legislation.gov.uk/ukpga/2018/12/contents/enacted 
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contract information would be published by contracting authorities, instead of being 
requested by interested parties. 

168. The decision of a contracting authority to release information under FOIA can be 
complex, resulting in authorities disclosing less than they should. The default should 
be to disclose all information but Government will publish guidance on what would 
reasonably not be disclosable, including: 

• profit margin and overheads; 
• financial models; 
• elements of the bid (and evaluation documents) which reveal intellectual property; 
• elements of the bid (and evaluation documents) which reveal innovative or unique 

technical solutions and methodologies; 
• elements of the bid (and evaluation documents) which reveal trade secrets; 
• names, personal telephone numbers, addresses, email addresses or other data 

capable of identifying a living person. 

169. There are several exemptions under FOIA that might apply to procurement; the 
non-exhaustive table below outlines the two that are considered most likely to be used 
in procurement. 

S43 - Commercial 
interests. 

1. Information is exempt 
information if it 
constitutes a trade secret. 

2. Information is exempt 
information if its 
disclosure under this Act 
would, or would be likely 
to; prejudice the 
commercial interests of 
any person (including the 
public authority holding 
it). 

3. The duty to confirm or 
deny does not arise if, or 
to the extent that, 
compliance with section 
1(1)(a) would, or would be 
likely to, prejudice the 

S43 (1) Trade secrets' is 
not defined in the FOIA. As 
developed through case 
law, it means: information 
used in a trade of 
business, which, if 
disclosed to a competitor, 
would be liable to cause 
real (or significant) harm to 
the owner of the secret. 
Typically, this is something 
unique to the business that 
gives them a competitive 
edge and is not already 
commonly known or easily 
deducible. 

S43 (2) Prejudice to 
commercial interests is not 
defined in the FOIA. 
Generally. it means 

The impact on a 
bidder/supplier/authority of 
the disclosure of both trade 
secret and commercial 
interest information is likely 
to diminish over time 
(although this may not 
always be the case). 

The exemption is subject 
to a public interest test, 
whereby the respective 
public interests in 
disclosure versus non-
disclosure are weighed. 
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interests mentioned in 
subsection (2). 

S41 - Information 
provided in confidence. 

1. Information is exempt 
information if—
a. it was obtained by the 
public authority from any 
other person (including 
another public authority), 
and 

b. the disclosure of the 
information to the public 
(otherwise than under 
this Act) by the public 
authority holding it would 
constitute a breach of 
confidence actionable by 
that or any other person. 

2. The duty to confirm or 
deny does not arise if, or 
to the extent that, the 
confirmation or denial 
that would have to be 
given to comply with 
section 1(1)(a) would 
(apart from this Act) 
constitute an actionable 
breach of confidence. 

commercially sensitive 
information which, if 
disclosed, would cause 
detriment to the ability of a 
person/ entity to do 
business. The impact of 
this could include giving 
commercial advantage to 
the competition, and/or 
loss of shareholder / 
customer / supplier 
confidence. 

S41. This exemption states 
that: if, by disclosing 
information, a public 
authority would be subject 
to an actionable breach of 
confidence, the information 
should not be disclosed. 
By `actionable'. the Act 
means whether there is a 
reasonable prospect that a 
law court would rule 
against the authority for 
releasing the information. 

The deciding issue is 
whether there is a 'duty of 
confidence' between the 
information giver and 
receiver. The principal 
factors here are: 

• is there an agreement 
between the parties, 
implicit or explicit, that the 
information will be held in 
confidence; 

• does the information 
have the necessary 'quality 
of confidence': 
whether disclosure would 

be an unauthorised use of 
the information to the 
detriment of the confider. 

The exemption is absolute 
and is not subject to a 
public interest test in the 
meaning of the Act. 

One of the issues public 
authorities have to 
consider when accepting 
information as confidential 
(especially where using a 
confidentiality agreement) 
is whether they can satisfy 
any contractual obligations 
in relation to keeping that 
information confidential. 
and their statutory duties 
under the FOI Act. 
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Indiscriminate classification 
of information as being 
subject to a duty of 
confidence is clearly 
contrary to the intent of the 
FOI Act and hence is 
discouraged. 

Open Contracting Data Standard 

170. The Open Contracting Data Standard (OCDS) is a free, non-proprietary, open data 
standard for public contracting implemented by over 30 governments globally. The 
OCDS describes how to publish data and documents at all stages of the contracting 
process. It is the only international open standard for the publication of information 
related to the planning, procurement, and implementation of public contracts and has 
been endorsed by the G20 and the G7. 

171. The Government proposes to legislate to require all contracting authorities to 
publish procurement and contracting data throughout the commercial lifecycle in a 
format compliant with the OCDS. This means data for buyers, suppliers, contracts, 
spend and performance would be held and published in OCDS-compatible, open, non-
proprietary reusable formats. Contract award data, including call offs under framework 
agreements and DPS+, would include details of the buyer, supplier, bidders and a 
unique contract identifier. This improved data quality should make it easier to identify 
and counter fraud and corruption in public procurement. 

172. We propose setting out a timetable for all e-procurement and related systems 
across the public sector to become OCDS compliant and interoperable with other 
public procurement systems. Contracting authorities would be able to buy market-led 
commercial systems and software from providers as long as they meet their 
obligations on standards and interoperability. 

173. Implementation would require a revised set of contract notices aligned to OCDS. 
The following table sets out proposed UK notices. 

-. 

.. . • 

PLANNING 

Planning and Pipeline ' Budgets 
notice* • Strategic planning 

' Project Plans • Market research 
• Setting priorities 

Pre Market Engagement 
notice* Market studies • Access to market 
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TENDER79

(all procurements including awards under commercial tools) 

Tender notices • Competitive tendering 
• Cross-border 

Appropriate tender Specifications procurement 
noticing* • Red flag analysis 

Line items . Transparent feedback 
mechanisms 

Values 

• Easy to release 

Web Form* Enquiries anonymised data and 
lessons learnt. 

• Fraud management 

Tenderers Details (e.g. • Easy to release data 
Tender Web Form* corporate identity, and lessons learnt. 

beneficial ownership) • Fraud management 

AWARD 

Award notice* Details of award 
• Efficient supplier 

management 
Award notice* Winning bidder information . Efficient complaints 

mechanism 
Award notice* Non-winning bidders • Links to beneficial 

ownership data 
• Red flag analysis Award notice* Bid evaluation 
• Trade / cross border 

analysis 
Award notice* Values 

CONTRACT 

Final details • Cost analysis 
• Understanding what 

Contract detail notice* Awarded Contract government buys 
Documentation • Trade / cross border 

(Signed contract) procurement analysis 

19 Information extracted from https://www.open-contracting.org/data-standard.
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Contract amendment 
Amendments 

notice* 

Contract Detail notice* 
and Contract amendment Values 
notice* 

IMPLEMENTATION 

Payment notice*(**) Payments 

Policy data (e.g. SMEs, 
Supply chain notice* VCSEs, modern slavery, 

etc) • Results-based 
contracting 

• Implementation Contract amendment Extensions 
notice* monitoring 

• Transparent contract 
management Amendments, to show 

Contract amendment 
current version and Red fla anal g Ysis notice* 
changes. 

Contract termination Completion I termination 
notice* information 

Denotes mandatory notice 
---- - ------- 
in all relevant procurements 

** Updated to reflect changes necessary to existing payment transparency measures. 

• Services - a standard set of services, e.g. buyer and supplier identities that can be 
accessed by other systems during the procurement lifecycle. 

• Interfaces - a series of defined interfaces with other systems to support the 
services, inputs and outputs. 
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175. The Government proposes to legislate to require all contracting authorities to 
publish procurement and contracting data throughout the commercial lifecycle to the 
central platform via links to their own systems or directly as appropriate. 

176. This investment in a central platform would be designed and delivered in line with 
the Government Digital Service's Technology Code of Practice20 and Service 
Standard21. Decentralised elements of the system would be market-led and standards-
driven; contracting authorities could purchase commercial systems and software from 
any provider so long as they meet legal requirements on standards and 
interoperability. Over time and through compliance, the centralised and decentralised 
elements would be able to `speak' and transfer data so contracting authorities, 
suppliers and citizens need only go to one place to access information 

177. Contracts Finder would be retained to ensure potential suppliers can search for 
contract opportunities and to look up details of previous contracts. Scotland, Wales 
and Northern Ireland will continue to have their own dedicated public sector 
procurement websites and therefore the new procurement platform must be flexible 
enough to be able to integrate with these procurement websites. Existing Contracts 
Finder users will be enabled to access FTS automatically and need take no action. 

178. The central platform should provide: 

• Public access to all published data online and via APIs; 
• Notices from Find a Tender service and Contracts Finder; 
• Links to e-procurement systems for tendering; 
• Access to commercial data analysis tools; 
• Price and commercial performance comparison by supplier and between supplier. 

179. Ultimately the central platform should be able to host additional functionality 
including but not limited to: 

• Register of suppliers; 
• Register of commercial tools; 
• Contract performance including spend data and KPIs22; 

• Central debarment list23; 

• Procurement pipelines; 
• Central register of complaints; 
• Register of legal challenges. 

20 https://www.gov.uk/government/publications/technology-code-of-practice/technology-code-of-practice

21 https://www.gov.uk/service-manual/service-standard

22 Under FOIA, any further disclosure would be subject to formal legal disclosure process. 

23 Under FOIA, any further disclosure would be subject to formal legal disclosure process. 
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Chapter 7: Fair and fast challenges to 
procurement decisions 

We propose reforming Court processes, including through the introduction of a 
tailored expedited process, to speed up the review system and make it more 
accessible. 

We propose investigating the use of a tribunal system to determine low value 
claims and issues on ongoing procurements and for wider use should the 
proposed Court reforms not deliver the required benefits. 

We propose refocusing redress for suppliers onto pre-contractual measures 
which preserve their opportunity to participate in the procurement. 

We propose capping the level of damages available to aggrieved bidders, 
reducing the attractiveness of speculative claims. 

We propose removing automatic suspension on the award of contracts let 
competitively in crisis or extreme urgency situations. 

We propose removing the mandated requirement to provide an individual debrief 
letter to each bidder at the end of a procurement process. 

Introduction 

188. An effective and well-functioning review system is central to the successful 
operation of any public procurement regime. The purpose of such a system is to act 
as a suitable deterrent against breaches of the rules by contracting authorities and to 
grant an opportunity for redress to aggrieved bidders who believe they have suffered 
harm because of such breaches. Where appropriate, it can also assist in interpreting 
the relevant legal rules. 

189. Our procurement review system is a traditional court-based system; it is rigorous, 
thorough and trusted, but suppliers and contracting authorities tell us it is also lengthy, 
expensive and complex. Small businesses, charities and social enterprises in 
particular find the process too costly to pursue. 
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Post-contractual measures and remedies: 
• Award of damages; 
• Ineffectiveness (where the contract is cancelled and no future obligations apply 

and for a limited set of rule breaches only); 
• Imposition of financial penalties on the contracting authority; 
• Contract shortening. 
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24 European Commission, Economic efficiency and legal effectiveness of review and remedies procedures 
for publ ic contracts, Final Study Report, MARKT/2013/072/C (April 2015) 

25 Commission remedies report (see fn2l above), p124 

I NQ000475569_0064 



62 Transforming public procurement 

f • - • f • • f •. - 

IL III II I I 

1 . i ! I :A ISs: 1 

•' • . _J,_.  • • • • • ' _ • . - •

f - • I li •. : . •:r:. 
• 

_:

i

o

! :i..i 

• • • • • • '. • • •' •y fit f 

I NQ000475569_0065 



Transforming public procurement 63 

I I II I I Ii IrLJI I I Ih iJuJ 

.• • • • • • - I• •, • • •.. •, 

203. The move to a quicker review system with an earlier trial presents the possibility of 
formally stating a preference to shift the focus of supplier remedies away from 
damages and towards measures which allow for elements of a procurement to be re-
run, decisions to be set aside or documents amended where a breach has been 
identified. There is officially no primacy in the current system to suggest that the award 
of damages is to be preferred over these measures although this does often occur in 
practice. This is contrary to many bidders' preference for having the opportunity to 
perform the contract instead of the award of damages26. 

204. We propose formally stating this preference in the new regulations. This reflects the 
proposed introduction of streamlined procedures to shorten Court timescales (this 

26 See, for example Arrowsmith, S. , & Craven, R. (2016). Public procurement and access to justice: a legal 
and empirical study of the UK system. Publ ic Procurement Law Review, 6 
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taJ 

208. The process whereby damages are sought can be a long and expensive one, with 
damages hearings usually taking place after the main trial. The losing party will often 
be required to pay the other side's legal fees on top of any damages. Where the 
contracting authority has lost the case, this can mean paying its own legal fees, the 
claimant's legal fees, an element of lost profits to the claimant and, where the contract 
has been awarded to an alternative bidder, the profit to the company performing the 
contract. 

209. Currently the extent of damages awarded to a supplier for a breach of the 
regulations broadly amounts to a sum made up of an element of lost profit, together 

27 S. Arrowsmith, The Law of Public and Utilities Procurement: Regulation in the EU and EU, 3rd edn, vol. 2 
(Sweet & Maxwell, 2018), para. 22-144 (as of 2017) 
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with bid costs and legal costs. The potential for large payouts can encourage 
speculative claims from bidders, especially from incumbent suppliers who can also 
secure valuable extensions to existing contracts while the challenge is being 
considered, often over a significant period of time. However, this risk has been 
mitigated to some extent by recent UK court rulings which have set a legal test 
whereby damages can only be awarded where the breach is `sufficiently serious'. The 
spectre of high damages does act as a significant deterrent against poor practices by 
contracting authorities and encourages them to optimise capability, although 
conversely this can create risk averse behaviours which render contracting authorities 
reluctant to try new ideas thereby stifling innovation. There will be less focus on 
damages in a system which processes claims quickly and makes rulings before 
contract award, thereby preserving a bidder's opportunity to participate in the 
procurement. 

210. We propose capping the damages that can be awarded for breaches of the 
procurement rules to legal fees and 1.5x bid costs (with some exemptions set out 
below). This would recompense the supplier for monies spent on a flawed competition 
and in pursuing the claim. It would stand as a deterrent against poor procurement 
practice but not at so high a level as to create inefficiencies and stifle innovation. We 
are still investigating how to calculate bid costs in a fair and transparent manner and 
plan to develop a `should-cost' modelling tool in order to achieve this. 

211. Limiting the level of damages payable may be regarded as unfair by bidders who 
believe that, but for a breach of the procurement rules by the contracting authority, 
they would have been awarded a contract. This might limit suppliers' willingness to bid 
for public contracts. Nevertheless, we do not believe that it is an appropriate use of 
public funds to pay compensation to suppliers for the loss of a `chance' of being 
awarded a contract because of unintentional errors made during the procurement 
process. 

212. It will be important to retain the ability to award additional damages over this limit (in 
line with the current principle of damages for an element of lost profits) in certain 
circumstances. This includes where a supplier may not have the opportunity to 
challenge a procurement before award (such as with illegal direct awards, crisis 
procurements, where there has been a failure to publish a required notice (e.g. in 
advance of use of the new limited tendering procedure, for contract amendments or as 
required when using commercial tools such as frameworks)) and where malfeasance 
has been demonstrated. The focus of the new regime is on improving the ability of the 
review system to make faster decisions on procurement challenges, and relying more 
on pre-contractual remedies, so that very few challenges require damages judgments 
to be made. 

Crisis and Extremely Urgent procurements 

213. In chapter 3 we set out the grounds of crisis and extreme urgency which will justify 
the use of the limited tendering procedure to allow contracting authorities to act quickly 
and effectively in these situations. We believe that in these circumstances, the public 
interest is in being able to act quickly. However, we also want to encourage the use of 
competition where it would not cause delay. 
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214. At the moment, when a contracting authority chooses to use an informal 
competition in these circumstances, although there is no requirement for a standstill 
period, contract award could be delayed by an unsuccessful bidder raising a challenge 
which initiates the automatic suspension of contract award (as in a standard 
procurement). This suspension remains in place until the court rules on whether the 
suspension can be lifted to allow the award of the contract. This risk of delay can deter 
contacting authorities from holding discussions with more than one potential supplier 
with an informal competition. 

215. The government proposes that any contracts let under the new crisis and extreme 
urgency provisions would be excluded from the risk of automatic suspension 
preventing contract award. This would not apply when the proper process for these 
contracts has not been followed e.g. when the mandatory notice set out earlier has not 
been published. 

216. This approach should encourage contracting authorities to make more use of 
competition in times of crisis or extremely urgent demand, rather than resorting to the 
uncompetitive direct award procedure which is not subject to the same risks of delay. 
Guidance will clarify that informal competition is the preferred approach, where 
possible, in these situations. Because of the lack of access to pre-contractual 
remedies, suppliers who win a legal challenge against a regulation breach during 
these procurements will have greater redress with the ability for the supplier to seek a 
declaration of ineffectiveness, contract shortening or damages. 

Removing mandated debrief letters 

217. We want to make sure that suppliers have full and timely access to the information 
they need to determine whether a procurement process is being or was run properly, 
in order to both support any valid legal challenge and to improve their performance in 
future competitions. We also believe that such access will reduce the number of 
speculative complaints, started in order for the complainant to be able to gain access 
to more information than is provided at the end of the procurement process under the 
current system. Greater access will be delivered under transparency proposals set out 
in chapter 6, which contains more information about how this would work in the 
context of the evaluation and contract award process. 

218. We propose that the provision of debrief letters is no longer mandated at contract 
award stage after the introduction of transparency requirements that will require 
publication of this information as a matter of course. 

219. The requirement to provide information to losing bidders, which includes the 
characteristics and relative advantages of the winner can be complicated and time-
consuming and requires a new process of comparing the winning bid to each of the 
other bids individually while protecting commercially sensitive information. Our 
proposal is to remove the requirement to provide this comparative information 
individually given that bidders will be able to access the information on the evaluation 
of each bid under new transparency provisions and clearly be able to see why they 
were unsuccessful and the relative advantages of the winning bid. This will reduce the 
burden on contracting authorities, especially in competitions with large numbers of 
bidders. It will be covered in guidance that the production of debrief letters is best 
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practice but will suggest a reframing from the current approach; providing more 
detailed information relating to that individual bidder's proposal using the information 
from the evaluation process. This will help suppliers improve their bids in future 
competitions, still allow them to assess the performance of the procurement process 
as well as being simpler and less time-consuming for contracting authorities to draft. 

Q30. Do you believe that the proposed Court reforms will deliver the required objective of 
a faster, cheaper and therefore more accessible review system? If you can identify any 
further changes to Court rules/processes which you believe would have a positive impact 
in this area, please set them out here. 

Q31. Do you believe that a process of independent contracting authority review would be 
a useful addition to the review system? 

Q32. Do you believe that we should investigate the possibility of using an existing tribunal 
to deal with low value claims and issues relating to ongoing competitions? 

Q33. Do you agree with the proposal that pre-contractual remedies should have stated 
primacy over post-contractual damages? 

Q34. Do you agree that the test to list automatic suspensions should be reviewed? 
Please provide further views on how this could be amended to achieve the desired 
objectives. 

Q35. Do you agree with the proposal to cap the level of damages available to aggrieved 
bidders? 

Q36. How should bid costs be fairly assessed for the purposes of calculating damages? 

Q37. Do you agree that removal of automatic suspension is appropriate in crisis and 
extremely urgent circumstances to encourage the use of informal competition? 

Q38. Do you agree that debrief letters need no longer be mandated in the context of the 
proposed transparency requirements in the new regime? 
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Chapter 8: Effective contract management 

We propose legislating to further tackle payment delays in public sector supply 
chains and give small businesses, charities and social enterprises deep in the 
supply chain better access to contracting authorities to expose payment delays. 

We propose allowing more flexibility to amend contracts in times of crisis, 
improving the ability of contracting authorities to adapt quickly in these 
circumstances. 

We propose introducing a new requirement to publish contract amendment 
notices so that amendments are transparent and to give commercial teams greater 
certainty over the risk of legal challenge. 

We propose capping the profit paid on contract extensions where the incumbent 
raises a legal challenge. 

Introduction 

220. Effective contract management is key to successfully delivering a contract following 
the completion of a procurement procedure. The regulatory regime must support 
contracting authorities in managing the project through to delivery, ensuring the 
contract can flex to meet new demands and opportunities while ensuring the supply 
chain is treated fairly and paid promptly. 

Prompt payment 

221. Prompt payment is a significant problem for many businesses, including small 
businesses within public sector supply chains. Long payment terms and late payments 
can have a damaging knock-on effect on their ability to manage their cash flow and 
plan for growth. In the worst cases it can threaten their survival. The Government is 
committed to tackling this problem in the public and private sector and has already 
taken significant action to improve payment practices and performance. 

222. The PCR28 requires contracting authorities to include a term within new contracts 
providing for payment of valid and undisputed invoices within 30 days and to require 

28 Regulation 113 PCR. 
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that this payment term is passed down the supply chain by the supplier and its 
subcontractors. This currently applies to all public contracts subject to the PCR, unless 
they are for the procurement of health care services for the NHS or a maintained 
school or academy. The proposal in this chapter retains this current scope. 

223. Under the Late Payment of Commercial Debts Act 1998, where undisputed invoices 
are not paid within 30 days, interest becomes payable as set out in the late payment 
legislation29 or in relevant contractual provisions. 

224. The PCR30 also require public sector organisations to publish statistics each year 
showing how they have complied with the obligation to pay valid and undisputed 
invoices within 30 days to their suppliers. Reports should be published on the 
contracting authority's website. The regulations require invoices submitted by the 
supplier to be verified in a timely fashion by public sector organisations. There is 
limited visibility on whether this is happening in practice. 

225. Furthermore, private sector organisations report against a different set of metrics to 
contracting authorities which makes it difficult to compare public and private sector 
performance. Regulations made under section 3 of the Small Business, Enterprise 
and Employment Act 2015 (and, for limited liability partnerships, section 15 of the 
Limited Liability Partnerships Act 2000), introduce a duty on the UK's largest 
companies and Limited Liability Partnerships to report on a half-yearly basis on their 
payment practices, policies and performance for financial years beginning on or after 6 
April 2017, including how they are performing against payment of all invoices within 
30, 60, 61+ days. The information must be published and is available to the public 
through an online service provided by the Government on GOV.UK. 

226. The Government wants to go further in addressing the payment delays faced by 
businesses throughout the public sector supply chain. There is limited visibility as to 
whether the minimum 30-day payment terms across the public sector are being 
adhered to at a subcontractor level. The current regulations do not provide 
enforcement mechanisms or require contracting authorities to monitor the flow down 
of payment terms, although these can be provided for in contacts. 

227. The Government proposes providing for greater visibility on payment throughout a 
public sector contract supply chain and ensuring all suppliers in a public contract 
supply chain are paid within 30 days by: 

legislating to provide clear access for any business to take up payment delays in 
the supply chain directly with the contracting authority; 

legislating to provide a specific right to the contracting authority to investigate the 
payment performance of a supplier of any tier in its supply chain; 

29 Late Payment of Commercial Debts (Interest) Act 1998 

30 Regulation 113(7) PCR 
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aligning public and private sector reporting requirements and publishing payment 
performance all in one place on GOV.UK to allow greater scrutiny. 

Contract amendments 
228. The PCR, UCR and CCR31 allow amendments to public contracts to be made 

without triggering the need for a new procurement provided these amendments meet 
specific criteria. However, these provisions can result in uncertainty for contracting 
authorities who can find it difficult to confidently determine whether the amendments 
they want to make would be lawful. This is unhelpful, particularly when being able to 
respond quickly and effectively to changes is vital to the successful delivery of a 
contract. The new regulations need to provide greater clarity while at the same time 
ensuring maximum flexibility to deal with the many challenges and opportunities that 
arise during the normal commercial cycle. We propose that this also applies to 
defence and security contracts under the new regulations. 

229. The Government proposes including a new provision that would be based on PCR 
and would: 

permit amendments to be made in cases of crisis or extreme urgency; and 

reorder regulation 72 so that it is clearer and easier to understand. 

230. The Government does not believe that a full overhaul of regulation 72 is necessary 
and this approach would retain much of the familiarity and usefulness of the current 
legislation and associated case law while making it easier for contracting authorities to 
respond to unexpected challenges. It is also an opportunity to consolidate the 
regulations, using PCR as the starting point. This will lead to greater flexibility in 
defence and security procurements although in some instances could lead to a 
reduction in flexibility compared to UCR. However, it is proposed that aligning the 
regulations outweighs this disadvantage. 

231. As discussed earlier in chapter 3, the Government proposes that limited tendering 
will be permissible in cases of crisis and extreme urgency. We propose to add an 
additional limb to the regulation to allow contracting authorities to amend contracts 
where there is a crisis or a state of extreme urgency. This will give contracting 
authorities and their suppliers increased flexibility to amend existing contracts when 
they urgently need to do so. 

232. The definition of "substantial" in regulation 72(8) could also be reordered and 
combined with the provisions of regulation 72(1) so that it is easier to understand. To 
align it with the rest of this provision, this would mean changing it from setting out what 
is a "substantial" amendment to instead setting out what does not constitute a 
substantial amendment and will therefore be a legally permissible amendment. 

31 Regulation 72 PCR, regulation 88 UCR and regulation 43 OCR. 
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increase or decrease the initial contract term by less than 10% of the original 
contract term; and 

do not change the scope of the contract. 
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longer be at risk of a legal challenge. Contracting authorities who are not required to 
publish a contract amendment notice by the new regulations, may choose to do so 
voluntarily. 

239. Voluntary Ex-Ante Transparency (VEAT) notices can be used by contracting 
authorities for a range of purposes, one of which can be to notify the market that a 
contract has been amended. This proposal is different from the current approach to 
publishing a VEAT notice for two reasons. First, VEAT notices are voluntary (and, 
currently, contract amendment notices are only mandatory for certain types of 
amendments) whereas the proposal for the publication of contract amendment notices 
will be mandatory for all amendments (unless an exemption applies). Second, an 
invalid VEAT notice offers very little protection from a legal challenge and the authority 
remains exposed to the risk of a declaration of ineffectiveness. Combined with the 
proposal to mandate notices following limited tendering in chapter 3, this new contract 
amendment notice will replace the need for VEAT notices in the future. 

Reduce over-payments made during suspension period 

240. A period of contract award suspension may require contracting authorities to put 
interim measures in place to provide for the continued delivery of goods or services. 
This often takes the form of an extension to an existing contract. These extensions are 
often made at short notice and without any competition which means that there is a 
risk that prices may be considered to be relatively high. In some cases, this might offer 
a perverse incentive for incumbent suppliers to raise a challenge in order to benefit 
from higher profits during the suspension. We would like to reduce the incentive where 
it does arise and the costs that fall to the public sector in this period, by reducing the 
ability of suppliers to receive higher than standard rates of profits through such 
extensions. 

241. Therefore, in the event that an existing contract has to be extended in order to 
provide continuity of supply whilst the award of a new contract is suspended due to 
legal challenge, the Government proposes limiting the amount that is payable under 
the contract extension. This is an approach that is currently used in the defence sector 
under the Defence Reform Act 2014 and the Single Source Contract Regulations 
2014. An appropriate rate of profit would be determined based on a government 
standard rate and the profit payable during the contract extension would be calculated 
using that rate for the duration of the extension. This would remove any perverse 
incentive, perceived or otherwise, for incumbents to challenge contract awards where 
they have been unsuccessful in order to trigger the automatic suspension and benefit 
from the profits of the extension. 

Using feedback to drive supplier excellence 

242. Contracting authorities should be providing regular feedback on performance to 
suppliers. Transformative gains could come from using this feedback to drive 
suppliers to continuously improve, innovate and deliver value for money. The 
Government can act to improve the functioning of markets so that suppliers who 
deliver faster and better than expected are rewarded by winning more contracts - and 
not just in the public sector. Outstanding businesses, charities and social enterprises 
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Q41. Do you agree that contract amendment notices (other than certain exemptions) 
must be published? 

Q42. Do you agree that contract extensions which are entered into because an 
incumbent supplier has challenged a new contract award, should be subject to a cap on 
profits? 
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Annex A: Current Procurement Procedures 
and Thresholds 

245. There are four main sets of regulations that implement the EU Directives on public 
procurement in the UK: 

Public Contract Regulations (PCR) 2015 regulate the award of most contracts for 
works, services or supplies by central government departments and the wider 
public sector. 

The Utilities Contract Regulations (UCR) 2016 regulate the award of most 
contracts for works, services or supplies by public authorities and private sector 
bodies which have been granted exclusive rights by public authorities and which 
undertake certain activities associated with regulated water or water and sewage 
companies, gas and electricity transmission and distribution, district heating 
networks, ports and airports, transport services and postal services. 

The Concessions Contract Regulations (CCR) 2016 regulate the award of most 
concession contracts where the contracting authority appoints a supplier for 
execution of works or services, the consideration of which consists (at least in 
part) in the right to exploit those works or services. 

The Defence and Security Public Contracts Regulations (DSPCR) 2011 regulate 
the award of contracts for military and sensitive equipment, works and services. 

Procurement procedures of the PCR, UCR and DSPCR 

246. The following procedures are available across the current PCR, UCR and DSPCR: 

Open procedure 

247. A single stage process without a separate selection stage where the contracting 
authority invites all interested bidders to submit tenders for the contract that are 
evaluated and the contract is awarded without negotiation. This is not available under 
the DSPCR. 

Restricted procedure 

248. A two-stage process where any bidder may request to participate in the 
procurement but only shortlisted bidders invited by the contracting authority following a 
selection stage may submit tenders for the contract which are evaluated and the 
contract is awarded without negotiation. 
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Competitive dialogue procedure 

249. Where, after a selection stage, the contracting authority invites all shortlisted 
bidders to take part in a dialogue process with the aim of identifying the solution best 
suited to meet the contracting authority's needs. Bidders may be further shortlisted at 
various points following evaluation of tenders. When the dialogue process is complete, 
final tenders are invited from those bidders remaining in the process. Negotiation is 
permitted with the successful bidder in order to confirm and finalise its tender; 
provided this does not distort competition or cause discrimination and provided its 
tender is not materially modified. For procurements subject to the PCR and DSPCR, 
this procedure is only available in certain circumstances and must fulfil one of the 
conditions in regulation 26(4) of the PCR (e.g., the project is complex or the 
contracting authority requires an innovative solution) or regulation 19(2) of DSPCR. 
For procurements subject to the UCR, there are no restrictions on its use. 

Competitive procedure with negotiation (referred to as the negotiated procedure 
in the UCR and DSPCR) 

250. Where, after a selection stage, shortlisted bidders are invited to submit initial 
tenders and to take part in a negotiation process to improve their tenders. As with 
competitive dialogue, suppliers may be further shortlisted following evaluation of initial 
and subsequent tenders. The possibility of negotiations after final tenders have been 
submitted is not expressly provided for. This procedure is available in the same 
circumstances as the competitive dialogue procedure for procurements subject to the 
PCR. There are no restrictions on its use for procurements subject to the UCR or 
DSPCR. 

Negotiated procedure without prior publication 

251. Where the contracting authority awards the contract directly to a supplier (i.e. 
without advertising the opportunity or undertaking a competition). This procedure is 
only available in the specific circumstances laid down in regulation 32 of the PCR, 
regulation 50 of the UCR or regulation 16 of DSPCR, e.g.: 

• where the normal procurement timescales cannot be complied with due to 
extreme urgency brought about by events unforeseeable or attributable to the 
contracting authority; or 

• where no tenders, no suitable tenders, no requests to participate or no suitable 
requests to participate have been submitted in response to an open procedure 
or a restricted procedure, provided that the initial conditions of the contract are 
not substantially altered or where there is a need to protect exclusive rights). 

Innovation partnerships 

252. Were designed to procure goods, services or works that did not yet exist on the 
market. When setting up an innovation partnership under regulation 31 of the PCR or 
regulation 49 of the UCR (these are not available under DSPCR), there is an initial 
selection stage and only shortlisted suppliers are invited to participate in the 
procedure. This procedure is available where the contracting authority has identified 
the need for an innovative product, service or works and wishes to appoint a supplier 
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• The contracting authority may negotiate with bidders but the subject matter of the 
concession contract, the award criteria and the minimum requirements must not 
change. 
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Financial Thresholds 

255. The financial thresholds for supplies, services and works in the regulations are 
derived from thresholds set out in the GPA expressed in Special Drawing Rights and 
converted into domestic currencies. There are separate thresholds for small lots in 
the PCR, UCR and DSPCR. Where a lot has a value below these thresholds, 
contracting authorities can award contracts for individual lots without applying the 
rules, as long as the aggregate value of the lots awarded does not exceed 20% of the 
aggregate value of all lots. The current 2020 thresholds are: 

. . •- i Tir 

PCR 

Supplies and services (except subsidised 
services contracts) 

Central Government contracting authorities £122,976 

Sub-central contracting authorities £189,330 

Subsidised services contracts £189,330 

Works (including subsidised works 
contracts) 

£4,733,252 

Social and other specific services (Light 
touch regime) 

£663,540 

Small lots 

Supplies and services £70,778 

Works £884,720 

UCR 

Supplies and services 

All utilities £378,660 

Works 

All utilities £4,733,252 
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Social and other specific services (Light 
touch regime) 

All utilities £884,720 

Small Lots 

Supplies and services £70,778 

Works £884,720 

DSPCR 

Supplies and Services £378,660 

Works £4,733,252 

Small Lots 

Supplies and Services £70,778 

Works £884,720 
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