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UK COVID-19 INQUIRY

THIRD WITNESS STATEMENT OF MINISTRY OF JUSTICE

1, Jerome Glass, of the Ministry of Justice (*MoJ”), 102 Petty France, London, SW1H
SAJ, will say as follows:

INTRODUCTION

1. I am providing this written statement in response to the Inquiry’s Rule 9 request
dated 27 September 2024 (“the Rule 9 Request”).

2. 1 am the Director General Policy (Courts and Access to Justice) in MoJ. Together
with another Director General, | am responsible for MoJ’s policy work and
support the Permanent Secretary in their role as principal policy adviser to the
Lord Chancellor and the Secretary of State for Justice and their ministerial
team’. | was appointed as the acting Director General in November 2020 and

to the post permanently in August 2021.

3. | joined MoJ in 2016 and served as the Principal Private Secretary to the Lord
Chancellor and Secretary of State for Justice, the Director of Strategy, and the

Director of Prison Policy.

4. 1 am duly authorised to make this statement on behalf of MoJ and can confirm that
where the facts stated in this witness statement are within my own knowledge,
they are true, and where | have relied on information from others, they are true

to the best of my knowledge and belief. In preparing this statement,

"The Lord Chancellor is appointed as Lord Chancellor and Secretary of State for Justice, and
heads the ModJ, which covers both Lord Chancellor responsibilities and Secretary of State
responsibilities. For the Specified Period, The Right Honourable Sir Robert Buckland KBE KC
held the posts of Lord Chancellor and Secretary of State for Justice between July 2019 and
September 2021. On 15 September 2021, The Right Honourable Dominic Raab assumed the
posts and was also the Deputy Prime Minister.
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| am reliant upon the work of MoJ’s COVID-19 Inquiry Team. My officials have

coordinated and liaised with a number of colleagues that have relevant
knowledge and experience across MoJ and its Executive Agencies. Their
contributions have been used for the purposes of preparing this statement. My
statement therefore relies upon those contributions. | am also reliant on a
review of contemporaneous written material identified by colleagues through
rigorous and thorough searches. In this statement | have made clear where |
have put forward my personal reflections. For the most part, however, this is a
‘corporate’ statement in the sense that — to meet the understandably broad
nature of the Inquiry’s request — | have drawn and relied upon extensive input

from relevant colleagues.

Summary of the Rule 9 request

5. | have reviewed the content of the Rule 9 request. In summary, this statement

provides an overview of the structure and role of MoJ regarding:

5.1. The roles and responsibilities of ModJ in relation to children and young

people, both generally and during the pandemic;

5.2. Planning prior to the pandemic in relation to children and young people;

5.3. The impact of lockdown on children and young people to whom the Ministry

held responsibilities; and,

5.4. Significant decisions which affected groups of children during the pandemic.

6. | describe MoJ’s role, function, and responsibilities regarding children and young

people:

6.1. In the youth justice system;

6.2. Under the supervision of Youth Offending Teams; and,

6.3. Involved in legal proceedings in both the criminal courts and family courts.
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7. All other roles and responsibilities that the MoJ and / or its Executive Agencies
hold in relation to children and young people are described in other statements

provided to the Inquiry in relation to Module 8.

8. Alongside this statement, the MoJ has provided a list of key individuals and key
meetings relevant to the provisional scope of Module 8. This includes the
details of the Ministers and senior civil servants responsible for each area

during the Specified Period.

BACKGROUND

The MoJ’s responsibilities in relation to children and young people

9. The Mod is a major ministerial department at the heart of the justice system. We
work to protect and advance the principles of justice. We are responsible for
delivering prison, probation, and youth custody services; administering, in
partnership with the judiciary, criminal, civil and family courts and tribunals; and
supporting victims, children, families and vulnerable adults. These services are
provided across England and Wales, and for certain non-devolved tribunals in
Scotland and Northern Ireland. Together, our headquarters, agencies and public
bodies employ almost 93,000 people. Alongside its operational responsibilities,
the department has government policy responsibility in various other areas,
including criminal and civil law and procedure; the management of offenders;
coroners; burials and cremation; inquests; and the domestic law framework for

human rights.

10. MoJ is supported by a number of Executive Agencies and Arms-Length Bodies
(ALBs). This includes five Executive Agencies that are responsible for the
delivery of public-facing services. These are: His Majesty’s Prison and
Probation Service (HMPPS); the Office of the Public Guardian (OPG); the
Criminal Injuries Compensation Authority (CICA); the Legal Aid Agency (LAAY);
and His Majesty’s Courts and Tribunals Service (HMCTS).

11. MoJ's COVID-19 Inquiry Team (the team) and its Recognised Legal
Representative (RLR) within the Government Legal Department (GLD)
represent Mod, its five Executive Agencies listed above, and three of its ALBs:
the Judicial
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Office, the Law Commission, and the Sentencing Council. The team does not

represent other MoJ ALBs.

12. The team will therefore not be able to provide a response to this request
concerning the following ALBs and other agencies, which may be of interest to
the UK COVID-19 Inquiry (the Inquiry):

12.1. The Youth Justice Board (YJB), who are responsible for monitoring the

operation of the youth justice system in England and Wales;

12.2. The Children and Family Court Advisory and Support Service (Cafcass),
who are responsible for looking after the interests of children involved in

family proceedings;

12.3. The Official Solicitor and Public Trustee, who are responsible for helping
people who are vulnerable because of their lack of mental capacity or
young age to take advantage of the services offered by the justice

system;

12.4. The Prison and Probation Ombudsman, who carry out independent

investigations into complaints and deaths in custody; and,

12.5. Youth Offending Teams in local authorities, who provide community

supervision services for children.

The Lord Chancellor

13. The Lord Chancellor is the minister responsible to Parliament for courts,
tribunals, and the justice system. The Lord Chancellor has a statutory duty to
uphold the continued independence of the judiciary. The post’s statutory
responsibilities include ensuring that there is an efficient and effective system to
support the business of the courts and ftribunals, resourcing the system
adequately, and ensuring that the judiciary is supported in undertaking its

function to deliver justice independently.

The Judiciary
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14. The Lord / Lady Chief Justice (LCJ) of England and Wales is the Head of the

Judiciary and President of the Courts of England and Wales. Their statutory
responsibilities include judicial deployment, the provision of welfare, training,
and guidance to the judiciary, and representing the views of the independent
judiciary to the Lord Chancellor and Ministers of the Crown. These
responsibilities are set out in the Constitutional Reform Act 2005 and the

Concordat.

15. The LCJ carries out these responsibilities through the Judicial Executive Board
(JEB) and the Judges’ Council.

16. The Senior President of Tribunals (SPT) is a separate judicial office with similar,
but not identical, responsibilities to the LCJ for the Unified Tribunals, the
Employment Tribunals of England & Wales and Scotland, and the Employment
Appeal Tribunal [JG/01 - INQ000104036].

17. Therefore, the LCJ is responsible for arrangements for training the courts
judiciary in England and Wales. The SPT has an equivalent responsibility in
relation to judges and members of the tribunals within the scope of the
Tribunals, Courts and Enforcement Act 2007. The Chief Coroner has similar
responsibilities, outlined in the Coroners and Justice Act 2009. These

responsibilities are exercised through the Judicial College.

18. The LCJ and SPT are also responsible for the listing and allocation of cases.

19. The Youth Court Bench Book assists magistrates and judges who sit in the youth
court dealing with children (defendants and witnesses) under the age of 18
[JG/02 - INQO00546269]. It is used for reference at court and to support
consistent training, and is supplemented by national sentencing guidelines,
checklists, and pronouncement cards. The Youth Defendants in the Crown
Court Bench Book is a reference tool which brings together information relating
to young defendants for Crown Court judges [JG/03 - INQ000546270]. The
Equal Treatment Bench Book aims to increase awareness and understanding
of the different circumstances of people appearing before the courts and

tribunals
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[JG/04 - INQO00546275]. It helps enable effective communication and
suggests steps which should increase participation by all parties. Chapter two
of the current edition (July 2024) provides guidance on adapting proceedings
to accommodate children and young people.

Page 5 of 70
Judicial Office

20. The independent judiciary is supported to deliver its functions by the Judicial

Office, which operates as an ALB of the ModJ. It includes:

20.1. the Judicial College,

20.2. the Judicial HR team,

20.3. the Judicial Communications Office and,

20.4. the Judicial Conduct Investigations Office.

21. The Judicial Office is a unique branch of the civil service, independent from that
which supports HM Government, and dedicated to supporting the judiciary as
the third arm of the state. While staffed by civil servants, the Judicial Office is
not answerable to Ministers but instead, through its Chief Executive, to the LCJ
and SPT.

22. As in paragraph 11, for the purposes of the Inquiry, the Judicial Office is
represented by MoJ’'s COVID-19 Inquiry Team. Any questions pertaining to
decisions made by the independent judiciary should be directed to the Judicial
Office in the first instance.

23. The Judicial College is a constituent part of the Judicial Office and was
established on 1 April 2011 (replacing the former Judicial Studies Board) to
enable all judicial office holders for whom the LCJ and the SPT have statutory
responsibility to be trained by the same organisation. The LCJ and SPT have
oversight of the College through the JEB, which supports them in their
leadership, organisation, and management roles. The Chair of the College is a
member of JEB and, through that body, advises and supports the senior

judiciary in training issues. From April 2013, the training of all coroners and
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coroners’ officers also became part of the Judicial College’s responsibilities.

24. The Board of the Judicial College is the governing body of the College. It sets the
overall strategy for the College, agrees annual business plans, and oversees
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the delivery of training within the budget allocated to the College. A Court of

Appeal Judge is appointed as Chair of the Board of the Judicial College for a
three-year term. The Board’s membership consists of courts and tribunals
judiciary who can represent the training interests of courts and tribunals
judiciary, magistrates, the senior judiciary and the judiciary who sit in Wales
[JG/05 - INQOO00546276]. The training programme is published in an annual
prospectus

[JG/06 - INQ000546273].

Youth Justice

25. Like the Criminal Justice System as a whole, there is no single ‘owner’ of the
youth justice system. The system is complex and interconnected, with a range

of departments and organisations involved.

26. A child who commits a crime will be dealt with by the police (whose powers and
role are determined by the Home Office), the Crown Prosecution Service
(supervised by the Attorney General’'s Office), the Courts (HMCTS) and then
sentenced by the independent judiciary. If they are sentenced (or remanded) to
custody, they will be placed by the Youth Custody Service (YCS), part of

HMPPS, which is described in more detail below.

27. ModJ is the lead government department for youth justice and plays a convening
and system leadership role in bringing partners together to consider the end-to end
system (from the first point at which a child comes in contact with, or to the attention
of, the criminal justice system, through the legal processes of charging, sentencing,
the policy related to custody and their release back into the community) and how it

could operate more effectively and efficiently.

28. | set out below a description of the roles and responsibilities of MoJ and its

agencies within the wider youth justice system.

Youth Offending Teams
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29. Under section 39 of the Crime and Disorder Act 1998, each local authority must
have a multi-disciplinary Youth Offending Team (YOT). YOTs are separate from
the police and the courts. They work with the police, probation officers, health,
housing and children’s services, schools and education authorities, charities,
and the local community. YOTs are responsible for supervising children subject
to
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court orders and (increasingly) also work with children at an earlier stage of

offending, for example, a child who has received a caution from the police and
has been referred to a YOT for help with the underlying driver of their offending.
This is in line with the wider statutory aim of the youth justice system, as set out
in section 37 of the Crime and Disorder Act 1998, being to prevent offending.

30. The role of YOTs is defined through legislation and MoJ has responsibility for
central government policy relating to YOTs.

31. Via the YJB (see paragraph 12.1), MoJ provides ¢. £100m of funding to YOTs.
This, on average, makes up around a third of their funding. The remainder of
their funding comes from the local authority or statutory partners (such as

police), amongst other sources.

Youth courts

32. The Children and Young Persons Act 1933 (CYPA 1933) sets out the legal
powers of youth courts, which are operationally run by HMCTS. In order to
understand some of the challenges of delays in criminal court cases for
children, which | address later in this statement, | will first explain what happens
when a child turns 18 in criminal proceedings and the significance of that in
terms of sentencing. By way of background, youth courts are specialist
magistrates’ courts for children and deal with criminal cases against children
between the ages of 10 (the age of criminal responsibility) and 17. The majority
of child
defendants (around 95%) are dealt with in the youth court, however more
serious cases will be transferred to the Crown Court for trial and/or sentencing.
The maximum term of detention which can be given by the youth court is 24

months, so if a child is charged with an offence which is likely to attract a
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longer-term custodial sentence, their case will be committed to the Crown
Court (see paragraphs 41 to 46).

33. As with the wider criminal justice system, MoJ’s role is in determining the
statutory and wider policy framework under which the court systems operate,
ensuring these are fair and proportionate, and protecting the rights of

defendants and victims, whilst upholding the principles of justice.
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34. The general rule is that the sentencing powers used are determined by an

offender’s age at conviction. Despite this rule, for children who turn 18 during
proceedings and before conviction, the case may be retained by the youth
court. In these cases, only a youth sentence can be imposed. However, the
youth court can exercise discretion and remit the case to the adult magistrates’
court for sentencing. There is no appeal against remitting the case. Where the
case is remitted to the adult magistrates’ court, only adult sentences are
available but the youth sentencing guidelines continue to be relevant and
should be applied when sentencing. The magistrates’ court may commit the

case to the Crown Court in certain circumstances (see paragraphs 41 to 46).

35. The Government is aware of the issues and challenges which may arise when an
individual who turns 18 between the commission of an offence and their
contact with the criminal justice is treated as an adult. The sentencing
guidelines are clear that when an increase in the age of an offender will result
in the maximum sentence on the date of the finding of guilt being greater than
that available on the date on which the offence was committed, the court
should take as its starting point the sentence likely to have been imposed on
the date at which the offence was committed. However, the criminal record
regime does not permit such an approach meaning that individuals can have
longer ‘rehabilitation periods’ (i.e., the length of time for which a criminal
conviction must be disclosed, which is longer for ‘adult’ convictions compared
to convictions received before turning 18). We are aware that delays in court
proceedings, caused in part by the pandemic, has led to greater numbers of

people experiencing these issues.

Legal aid
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36. The Ministry of Justice has policy responsibility for legal aid; public funding that
can help individuals meet the costs of in-scope legal advice, family mediation,
and representation in a court or tribunal — this is subject to means and merits
tests where applicable. Delivery of legal aid is the responsibility of the Legal Aid
Agency, an Executive Agency of the Ministry of Justice. Individuals under 18
can be eligible for non-means tested legal aid when arrested and held in

custody, and for criminal proceedings.

Sentencing
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37. Mod sets the policy for legislation which then sets the wider sentencing

framework. The Sentencing Council provides guidelines to the courts. Individual
sentencing decisions are a matter for the independent judiciary. The Sentencing

Council and its relationship to MoJ is described in more detail below.

38. There is a separate sentencing framework for children with sentencing principles
focused on preventing reoffending and child welfare. Details of the different
types of sentences that children, rather than adults, can receive are set out
below. This context is provided to explain the significance of ensuring that

children were not disadvantaged by court delays.

38.1. Referral Order: the community sentence most often used by the courts
when dealing with 10 to 17-year-olds. The imposition of a Referral Order
is mandatory for a first-time offender who pleads guilty, unless the court
sends the child to the Crown Court for sentence. The child is referred to
a local panel, composed of a member of the Youth Offending Team and
volunteers. Referral Orders require an offender to agree a contract of
rehabilitative and restorative elements with the panel, to be completed
within the sentence.

38.2. Youth Rehabilitation Order: a type of community sentence available for
children (i.e., persons under the age of 18 at the date of conviction). The
court can select from 18 requirements to impose on the child, including

curfews, unpaid work, and education.
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38.3. Detention and Training Order: a custodial sentence available for children
aged between 12 and 17 inclusive at the date of conviction. A maximum
of half of the order is served in a custodial establishment (see below)
and the remainder on licence in the community. The maximum term
which
can be served under a Detention and Training Order is two years and

the minimum is four months.

38.4. Other custodial sentences: in addition to the Detention and Training Order,
there are a number of longer custodial sentences which can only be
imposed by the Crown Court for sexual, terrorist, and specific violent
offences.
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The Sentencing Council

39. The Sentencing Council for England and Wales was set up in April 2010 to
promote greater transparency and consistency in sentencing, while maintaining
the independence of the judiciary. The primary role of the Sentencing Council is
to issue guidelines on sentencing, which the courts must follow unless it is in
the interests of justice not to do so. The Sentencing Council is an independent,
non-departmental public body, and an ALB of MoJ; as in paragraph 11, for the
purposes of the Inquiry, the Sentencing Council is represented by MoJ’s COVID
19 Inquiry Team.

40. The Sentencing Council was established by the Coroners and Justice Act 2008.

Its responsibilities are:
40.1. Developing sentencing guidelines and monitoring their use;
40.2. Assessing the impact of guidelines on sentencing practice. It may also be
required to consider the impact of policy and legislative proposals

relating to sentencing, when requested by the Government; and

40.3. Promoting awareness amongst the public regarding the realities of

sentencing and publishing information regarding sentencing practice in
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magistrates’ courts and the Crown Court.

41. Those who are convicted of a crime when aged 18 to 25 are sentenced as an
adult, and therefore subject to adult sentencing guidelines. Under the
Sentencing Council's ‘General guideline: overarching principles’, age and / or
lack of maturity may be considered as a mitigating factor when sentencing for
18 to 25-year-olds, which may lead to a reduced sentence [JG/O7 -
INQO000546147].

42. For individuals who turn 18 before the start of court proceedings, only adult
sentences will be available. The exception to this is murder, where it is the date
of the offence(s) that determine the type of sentence available. | set out above
at paragraph 35, the issues that can arise in the system when someone
commits a crime as a child but is not processed by the criminal justice system

until after they have turned 18.
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43. With a child or young person, the consideration of age requires a different

approach to that which would be adopted in relation to the age of an adult.
Even within the category of child or young person, the response of a court to
an offence is likely to be very different depending on whether the child or young
person is at the lower end of the age bracket, in the middle, or towards the top
end [JG/08 -

INQ000546146].

44 . Although chronological age dictates in some instances what sentence can be
imposed, the ‘Sentencing Children and Young People’ guideline confirms that
the developmental and emotional age of the child or young person should
always be considered, and it is of at least equal importance as their
chronological age. It is important to consider whether the child or young person
has the necessary maturity to appreciate fully the consequences of their
conduct, the extent to which the child or young person has been acting on an
impulsive basis and whether their conduct has been affected by inexperience,

emotional volatility, or negative influences.

45. As outlined above, for those who turn 18 between conviction and sentence, they

must be sentenced as children.
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46. Courts must follow any relevant sentencing guidelines unless it is in the interests

of justice not to do so.

The Youth Custody Service

47. Established in September 2017 as a distinct part of HMPPS, the YCS is
responsible for the operational running of (public sector) custodial sites across
the Children and Young People Secure Estate (CYPSE). YCS is also
responsible for commissioning of services and contractual management of
private sector sites, as well as placing all children remanded or sentenced to

custody.

48. At the time of the pandemic, the CYPSE comprised of five under-18 Young
Offender Institutions (YOlIs), two Secure Training Centres (STCs), and eight
Secure Children’s Homes (SCHs). Since then, Rainsbrook STC closed in
December 2021, children and young people were moved out of Rainsbrook
STC fully by July 2021, and HMYOI Cookham Wood was repurposed as an

adult establishmentin June 2024.
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49. As of February 2024, the CYPSE custodial population (including 18-year-olds)

was 547, which is approximately a 34% reduction in comparison to March 2020,
at the start of the pandemic. The reduction of children and young people in
custody is largely due to a decline in first-time entrants (FTEs), driven by YOTs

and police using diversionary approaches.

50. MoJ’s role relates to the statutory arrangements for youth custody. Legislation
determines the purpose and rules for different forms of establishment (as set
out below). The YCS is operationally responsible for delivering (or
commissioning) establishments. We work with them to determine longer-term
strategic directions (for example, how we can reduce the number of children
remanded to custody) and on long-term funding arrangements (for example,
advising ministers on where best to invest across the existing or new estate).
We also work with YCS to help improve the ‘resettiement process when
children leave custody. Whilst this is operationally the responsibility of YCS and
the YOT to which the child returns, we explore how national policy

arrangements or communications might improve outcomes.
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51. YCS aims to protect the public by providing safe and secure accommodation for
children, supporting their positive development whiist in the secure setting and
working with partners to reduce the risk of reoffending so children are better

prepared to make a positive contribution to their communities.

52. Given the distinct and often complex needs of the young cohort within the
CYPSE, YCS aims to ensure that the child’s voice is brought into the service
design, while also incorporating learning from the latest research and best
practice [JG/09 - INQ000546277].

53. YCS is dedicated to working with a wide range of central and local government

partners and other agencies to improve the life chances of young people.

54. A national partnership agreement has been in place to support the
commissioning and delivery of healthcare in the CYPSE (sites in England)
since NHS England became the statutory agency responsible for health
commissioning in 2013.
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Young Offender Institutions

55. The oversight of YOls is the responsibility of HMPPS which, in turn, is an
Executive Agency of MoJ.

56. YOQls are larger sites that have a lower staff-to-child ratio than STCs and SCHs.

57. There are currently four YOIs in England and Wales for children and young
people aged under 18-years-old: HMP YOI Feltham A in Middlesex, Parc YOI in
Mid Glamorgan, HMYOI Werrington in Stoke-on-Trent, and HMYOI Wetherby in
West Yorkshire. HMYOI Cookham Wood in Kent closed in April 2024. This was
following an Urgent Notification (UN) by His Majesty’s Inspectorate of Prisons
(HMIP) in April 2023 over the concerns around the standard of care being

provided to children and young people with complex needs.

58. Parc YOI in Mid Glamorgan, Wales, is run by the private security company G4S,
the others are run by YCS. The three public sector YOlIs are similar to adult

prisons in design. Parc YOI is a 60-place unit on the same site as the adult
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prison.

59. YOls are inspected by HMIP annually, jointly with Ofsted (Estyn in Wales) and
the Care Quality Commission (CQC) (or the Healthcare Inspectorate Wales in
Wales) [JG/10 - INQ000484943].

Secure Training Centres

60. At the time of the pandemic, there were two STCs, Oakhill STC and Rainsbrook
STC. The latter closed in 2021, leaving Oakhill as the one remaining STC in the
CYPSE. STCs are smaller than YOIls, purpose-built, and designed to
accommodate between 60-80 boys and girls aged 12—-17, although like YOls,
some young people aged 18 years old can remain, based on their legal status
and circumstances. STCs have a higher staff-to-child ratio compared to YOls

and are often used to accommodate more vulnerable young people.

61. STCs are inspected by Ofsted and the CQC with support from HMIP [JG/10 -
INQ000484943].

Secure Children’s Homes
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62. The Department for Education (DfE) holds policy responsibility for SCHs

although MoJ works together with DfE and NHS England on making best use of
the SCH sector.

63. Ofsted (Estyn in Wales) regulates and inspects children’s social care services,
including SCHs [JG/10 - INQ000484943].

64. SCHs have the highest staff-to-child ratio and are smaller sites designed to

accommodate children and young people aged 10-17.

65. As well as children held on f‘justice grounds’ (either after conviction or on
remand), some SCHs also accommodate children detained on ‘welfare
grounds’ i.e., for their protection or the protection of others. YCS therefore
contract a subset of the spaces in the SCH for justice purposes. There are

currently eight SCHs in England and Wales that detain children on justice
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grounds, all operated by local authorities.

MoJ’s responsibilities in respect of children with parents/primary carers in

custody

66. MoJ discharges its responsibilities in respect of children with parents/primary
carers in custody through HMPPS, whose role is to carry out sentences given
by the courts, in custody and the community, and to rehabilitate people in our
care by addressing education, employment, accommodation, and health and
substance misuse needs. HMPPS also plays an important role in maintaining
family ties between parents/primary carers and their children whilst they are in
custody [JG/11 - INQO00484949].

67. Receiving family visits while in prison has been associated with successful
employment and accommodation outcomes for offenders. The Resettlement
Surveys Reoffending Analysis Study found that receiving family visits was

associated with reduced chances of prisoners reoffending after release.

68. Specifically, it noted that “those who were visited by a partner or family member
had a significantly lower reoffending rate (52%) than those who were not visited
(70%). The odds of reoffending were 39% higher for prisoners who had not
received visits compared to those who had” [JG/12 - INQ000484946].
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69. In line with its responsibility, HMPPS policy making therefore focuses on the

contribution that maintaining contact with family makes to a prisoner’s
rehabilitation. This includes delivery of visit enrichment activity, family days,
providing advice and support through Family Engagement Workers, the Help
with Prison Visits scheme (to help families with the costs of travelling to attend
visits), and secure video calling functionality (introduced in response to COVID
19, and now rolled out across the estate providing up to 60 minutes a month in
video calls). Guidance for prisons on supporting and maintaining prisoners’
contact with their families is contained within the supporting policy framework
[JG/13 - INQO000546148 and JG/14 - INQ000546145].

70. Having a parent in prison is a recognised Adverse Childhood Experience (i.e., a
highly stressful, and potentially traumatic, event or situation that occurs during
childhood or adolescence). Policy responsibility for supporting children with a
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parent in prison in England sits with the Secretary of State for Education, while

policy responsibility is a devolved matter in Wales.

71. Approximately 200,000 children in England and Wales have a parent sent to
prison each year. These children are at risk of poor outcomes including poverty,
stigma, isolation, and poor mental health. The National Information Centre on
Children of Offenders (NICCO), provides information designed to support
professionals working with offenders and their children, to help mitigate
negative consequences for those children [JG/M5 - INQ000546274]. The
NICCO was established to provide an information service for all professionals
who come into contact with the children and families of offenders, as well as
academics and those responsible for strategic development and
commissioning. NICCO is delivered by Barnardo’s in partnership with HMPPS.

MoJ’s responsibilities in respect of children who are the subject of

proceedings in the Family Courts

72. The family justice system protects vulnerable children and families and supports
resolution of family disputes. Family law cases are heard in the family court or
the Family Division of the High Court. Cases heard in relation to children are
broadly split into two areas: private law and public law proceedings. The
primary legal framework (in the Children Act 1989 and the Adoption and
Children Act
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2002) is clear that the welfare of the child must be the court’s paramount

consideration when making a decision in relation to the upbringing of a child.

73. As with other jurisdictions, there is no single ‘owner’ of the family justice system.
The system is complex and interconnected with a range of departments and
organisations involved. ModJ co-ordinates much of the governance related to the
family justice system, including the Family Justice Board (co-chaired by DfE
and MoJ Ministers) which sets the direction for the system and agrees the
national priorities.

Public law proceedings relating to children

74. Public law cases concern disputes between families and the state. The majority
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of cases are those determining whether the child should be placed in the care
of or supervised by a local authority. In these cases, a children’s guardian, who
is an officer of Cafcass (Cafcass Cymru in Wales), acts on behalf of the child

and provides assistance to the court.

75. There is a statutory requirement to finalising these cases in 26 weeks. However,
the complexity of some cases means they can often take longer to resoclve.
They may require assessment of potential kinship carers and/or expert reports
on certain issues. Additional issues may arise during a case as new concerns

are flagged and assessed by social workers.

Private law proceedings relating to children

76. Private law cases deal with disputes where the state is not involved. They often
involve parents seeking to resolve issues about their children, including who
children should live or spend time with. These cases can also involve
grandparents and other relatives.

77. Around one in ten separating parents apply to the family court for help with

making decisions regarding arrangements for their child.

Divorce or dissolution and financial provision
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78. Proceedings in relation to divorce (in relation to marriages), dissolution (in

relation to civil partnerships) and financial provision on divorce or dissolution are also
dealt with by the family courts. In financial provision cases, the court should have
regard to all the circumstances of the case, with its first consideration being the

welfare of any child of the family who has not attained the age of eighteen.

MoJ’s responsibilities in respect of child withesses

79. Mod has responsibility for special measures (such as courtroom screens,
pre-recorded evidence, and intermediaries) to enable vulnerable victims and
witnesses (including children) to give their best evidence. These are delivered
by HMCTS in partnership with the police and the Crown Prosecution Service,

who assess witness needs and apply for special measures in criminal
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proceedings. Use of special measures is governed by statute (the Youth Justice
and Criminal Evidence Act 1999) in the criminal jurisdiction, and by court rules
in all other jurisdictions, and is subject to judicial discretion. Children are
automatically eligible for special measures in criminal proceedings, but which
specific measures are used for a particular witness is decided by the
independent judiciary. One special measure is the registered intermediary, an
impartial communication specialist who owes a duty to the court, when
facilitating communication with a witness and advising on their communication
needs. Intermediaries are provided through the Witness Intermediary Scheme,
which is managed by the National Crime Agency (a non-ministerial government

department) on behalf of MoJ.

80. ModJ is responsible for the Code of Practice for Victims of Crime, under the
Domestic Violence, Crime and Victims Act 2004, which sets out the services
and a minimum standard for these services that must be provided to victims of
crime by service providers (criminal justice bodies) in England and Wales. MoJ
is also responsible for the Witness Charter which sets out the standards of
care a witness to a crime or incident in England and Wales can expect. MoJ
provides funding for victim and witness support services. This includes
community-based domestic abuse and sexual violence services, in addition to
the core funding MoJ provides to Police and Crime Commissioners to allocate

at their discretion, based on their assessment of local need.
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Legislative framework regarding MOJ’s areas of responsibility

81. The justice system is governed by a complex framework of legislation designed
to protect, guide, and manage the treatment of children and young people. The
overarching framework for prisons and courts, and how children and young

people are treated by each, is outlined in further detail below:

Prisons

82. The Prison Act 1952 imposes a number of fundamental responsibilities for the
provision and management of the youth detention system on the Secretary of
State (the Justice Secretary). Section 43 of the Prison Act 1852 (as currently in
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force) provides for the following places of detention for children under the age
of 18 or who were aged under 18 when convicted or remanded: YOls, STCs,
and secure colleges. It empowers the Justice Secretary to make rules for the
regulation and management of the sites.

83. The Sentencing Act 2020 consolidates all sentencing legislation apart from early
release provisions in a single act. It therefore covers all sentences available to
children from absolute discharge to Detention at His Majesty’s Pleasure.

Young Offender Institutions

84. Section 123 of the Criminal Justice Act 1988 (CJA 1988) (as enacted) was used
to prescribe detention in YOls, during their establishment, as one of only two
custodial orders that a court could make in respect of a male offender aged 14
to 20, or a female offender aged 15 to 20. The CJA 1988 created the legal
framework for sentencing children to detention in these institutions and allowed

MoJ to oversee their administration.

85. YOIs are run according to the Young Offender Institution Rules 2000 (the YOI
Rules), and by the relevant Prison Service Instructions. The YOI Rules make
provision for the management of YOls, including the treatment of inmates, the

conduct of YOI officers, and the powers and duties of the boards of visitors.

Secure Training Centres
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86. STCs were introduced as a place of detention for children by section 5 of the

Criminal Justice and Public Order Act 1994 (which amended section 43 of the
Prison Act 1952). Children under 15 who have been sentenced to a detention

and training order usually serve the custodial part of their sentence in an STC.

87. The CJPOA 1994 enables the Justice Secretary to enter into a contract with a
provider for the provision or running of a STC.

88. STCs are run according to the Secure Training Centre Rules 1998 (the STC
Rules). The STC Rules make provision for the regulation and management of

STCs, and for the classification, treatment, discipline, and control of young
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people detained therein. They also provide for the inspection of STCs and the
appointment of independent persons to visit them. By virtue of rule 46, the STC

Rules apply to contracted-out STCs with the modifications set out in that

rule. Secure Children’s Homes

89. SCHs (for which the DfE has legislative responsibility) were created under the
Children Act 1989.

90. SCHs primarily operate under the Children's Homes (England) Regulations 2015.
These regulations set out the standards for children's homes, including secure
settings, and cover a range of requirements related to safeguarding, staffing,
care planning, and accommodation.

Child defendants in court

91. Youth courts in England and Wales were established by the CYPA 1933. Section
45(1) of the CYPA 1933 defined a youth court as a magistrates’ court that had
been constituted in accordance with section 45 or section 66 of the Courts Act
2003 and which was sitting for the purpose of “hearing any charge against a
child or young person, or exercising any other jurisdiction conferred on youth
courts by or under this or any other Act”. In addition to the youth court, section
44 of the CYPA 1933 imposed a duty on every court dealing with a child or
young person to have regard to the welfare of the child or young person before
it, whether as an offender or otherwise. The Lord Chancellor has statutory
responsibility, under section 1 of the Courts Act 2003, for ensuring that there is
an efficient and
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effective system to support the business of the courts, which includes youth

courts.

92. Child defendants are not automatically entitled to special measures, but there is
a duty to ensure the defendant can effectively participate as set out in section
44 of the CYPA 1933.

93. Although the supply of intermediaries for defendants is not provided for in statute,

the Criminal Procedure Rules 2020 (specifically rule 18.23) and case law make
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it clear that intermediaries must be provided to certain defendants under the
court’s inherent powers where this is necessary to ensure effective participation
and a fair trial under Article 6 of the European Convention on Human Rights
(see R (C) v Sevenocaks Youth Court [2009] EWHC 3088 (Admin)).
Intermediaries for defendants are provided through the HMCTS-appointed

intermediary services contract.

94. There are also a wide variety of modifications to the trial process to enable child
defendants to participate effectively and give their best evidence. For example,
the removal of wigs and gowns and allowing the child not to sit in the dock but

rather with family members.

85. Reporting restrictions for children involved in criminal cases exist to protect child
victims, witnesses, and defendants. Automatic reporting restrictions apply to all
cases in the youth court pursuant to section 49 of the CYPA 1933. The
restrictions apply to name, address, place of education, workplace,
photographs,

or anything else which can identify the child.

96. There are no automatic reporting restrictions in the Crown Court, but the court
can choose to restrict the identification of a child defendant under section 45 of
the Youth Justice and Criminal Evidence Act 1999.

MoJ’s responsibilities in relation to children and young people during the

pandemic

97. To the best of my knowledge, there were no changes to the responsibilities

outlined above during the Specified Period.
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Cross-Government Boards

98. MoJ did not set up specific boards or working groups to investigate or make
decisions on the impact of the pandemic on children and young people. MoJ
used existing groups and set up a command structure to ensure that key
decisions could be made and communicated throughout the department and its

Executive Agencies. | have set out the boards below where discussions and
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decisions regarding children and young people and the pandemic took place.

These boards were:

98.1. Criminal Justice Strategic Command (CJSSC)

98.2. The Youth Justice Recovery Working Group

98.3. MoJ Command Response Structure / The Departmental Operations Centre
(DOC)

99. | have not set out in this statement the boards that were specific to HMPPS or
HMCTS as these are detailed separately in the respective witness statements

for Module 8 under their ‘Internal Boards’ section.

100. Criminal Justice Strategic Command: This group existed prior to the
pandemic and is responsible for convening and directing emergency response
arrangements during major emergencies, in a co-ordinated way, across the
various agencies of the criminal justice system (CJS). CJSSC was activated
between March and August 2020, and again between September 2020 and
February 2022 to specifically respond to the COVID-19 pandemic. CJSSC
brought together representatives from across the CJS to coordinate emergency
operational response and ensure continued maintenance of the rule of law and
public order. This group did not have a particular focus on children and young
people; however, children and young people were discussed in the course of
their work. The group was chaired by the Executive Director, Security
Directorate, HMPPS, Richard Vince, and membership was comprised of
representatives from agencies including the Police, the National Crime Agency,
Public Health Wales, NHS England, the Ministry of Defence and the Home
Office among others. The frequency of meetings varied throughout the

Specified Period from daily to weekly.
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101. The Youth Justice Recovery Working Group: This group was established in

response to COVID-19 and ran from June 2020 and continued after the
Specified Period. The group was led by the judiciary and reported to the Lord
Chief Justice. It focussed on courts, specifically backlogs of cases involving
children and young people, prioritisation of cases, minimising unnecessary

child appearances at court and understanding the operational impacts on
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agencies if steps were taken to increase the volume of cases dealt with by the
courts. It was chaired by Mr Justice William Davies throughout the Specified
Period and membership was comprised of representatives from agencies
across government. The frequency of meetings varied throughout the Specified
Period from fortnightly to monthly.

MoJ HQ

102. The MoJ COVID-19 Command Response Structure: HMPPS, MoJ HQ and
HMCTS initiated a gold, silver and bronze command structure which reported
into MoJ's departmental response structure via the DOC and the CJSSC. MoJ’s
command structure included representatives from estates, information
technology and Human Resources (HR). The DOC was a set of teams that
coordinated MoJ’s response to COVID-19. It reported to MoJ's Executive
Committee (ExCo), the senior leadership team for MoJ, who were in turn
accountable to the Justice Secretary and informed the daily situation reports to
COBRA. | exhibit an organogram outlining the Command Response Structure

as
[JG/16 - INQ000532414].

PLANNING PRIOR TO THE PANDEMIC

103. For the purposes of emergency planning, responsibilities in relation to children
and young people were considered alongside their primary business areas; for
example, Family Courts would have been considered alongside the planning for

the wider Courts system.

104. Prior to January 2020, there were regular exercises run by the Department of
Health and Social Care (DHSC) — and across government — to rehearse for a

pandemic, specifically a flu pandemic.
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105. Between November 2017 and February 2018, the MoJ produced Pandemic Flu

Statements of Preparedness, which described the status and preparedness of
their assets in case of a pandemic. They provided this on behalf of MoJ,
HMPPS and HMCTS [JG/17 - INQ000007175, JG/18 - INQ000575449 and
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JG/M19 -
INQ000007182].

106. Within these documents, HMCTS set out the minimum service that the sector
could expect to continue during a pandemic, at seven priority levels. This
included, at first level priority, urgent family cases in the magistrates’ courts, and
urgent family hearings in the Civil and Family Courts. The second priority group
included youth cases involving children as defendants and cases involving
children as witnesses and vulnerable victims in the Crown Court, alongside
scheduled family cases and cases involving children and vulnerable victims in

the magistrates’ courts.

107. On 29 January 2020, Minister Frazer received a briefing from HMPPS officials
for a Cabinet Office Board Rooms — Ministerial, COBR(M), meeting. The
briefing stated that MoJ was considering activating ‘Criminal Justice System —
Strategic Command’ (CJSSC) to provide a co-ordinated response across the
system, had commenced discussions with PHE and NHS Emergency
Preparedness Resilience and Response (EPRR) functions to agree how these
commands link to the CJS, and was considering commissioning work to
promote basic hygiene practice in prisons, relevant to COVID-19 and flu risks
[JG/20 - INQ000546143].

IMPACT OF LOCKDOWN ON CHIL DREN TO WHOM THE MINISTRY HELD
RESPONSIBILITIES

The Prime Minister’s announcement of 23 March 2020

108. The decision to implement the first lockdown was made by ministers on 23
March 2020, at a COBR(M) meeting which started at 17:00. The Lord
Chancellor was present at this meeting. During the meeting, ministers agreed to
measures set out in the paper “Social Distancing: Temporary Additional
Measures,” including telling all citizens to stay at home aside from a small list
of permitted activities, the closure of all non-essential retail premises, and
banning public gatherings and social events. This paper was circulated to MoJ
and other government departments at 16:40, and an updated version was sent
at 16:51. Following the
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meeting these measures were announced by the Prime Minister in a televised
address that evening [JG/21 - INQ000052705 and JG/22 - INQ000052692].

109. Ahead of the COBR(M) meeting, an action was given at the PM’'s morning
strategy meeting on 23 March 2020 for the “CO STRATEGY TEAM fo work
urgently with HOME OFFICE on a proposal for enforcing the further social
distancing policy and MoJ on sentencing; the aim should be for light touch
enforcement (police encouraging dispersal) or self-validation in the first
instance, with stronger options (fines) as a last resort. To be finalised by
1.30pm today ahead of COBR’. MoJ officials contacted Home Office officials to
offer support on this [JG/23 - INQ000546192].

110. Officials have found no evidence that MoJ was asked about lockdown and the
impact it would have upon the department’s areas of responsibility prior to 23
March. However, prior to that date, MoJ received requests for information
relating to non-pharmaceutical interventions (NPIs) short of a national
lockdown. These, together with MoJ's work to prepare for the emerging
pandemic, are detailed in the paragraphs below. It is important to be aware that
the Reasonable Worst
Case Scenario (RWCS) planning prior to 23 March 2020 did not envisage a
national lockdown. The RWCS was a list of planning assumptions prepared to
assist Government with planning its response to the COVID-19 pandemic. The
RWCS was based on the 2019 National Security Risk Assessment pandemic
influenza planning assumptions. The RWCS planning assumptions were shared

with MoJ alongside other government departments.

111. On 11 February 2020, the DOC commissioned HMCTS to provide an
assessment of their current level of business continuity preparedness for a
Reasonable Worst Case Scenario, with a first return to be received by 13
February 2020. Subsequently, on 25 February 2020, a further commission was
received. This was to be returned by 28 February 2020 and signed-off at
SCS/Deputy Director level (or equivalent) [JG/24 - INQO000546160]. On 3
March 2020, HMCTS completed their return, approved at Amber level (“on
track to be ready when needed”) along with a guide of ranked business
priorities which were to be agreed by the judiciary and HMCTS jurisdictional
leads (within the next week) prior to being shared with staff. Furthermore, it
was stated that HMCTS were seeking emergency primary legislation in order

to provide “maximum flexibility to hear critical cases by video / audio” [JGI25 -
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INQO00546154].
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112. Crown court priorities to be agreed were:

112.1. Bail applications and variations (if urgent); Custody time limit applications;
Urgent family cases before High Ct Judges; Urgent applications e.g.,

Pll applications, Terrorism Act etc.

112.2. Custody cases; Youth cases; Sensitive/high profile cases and cases

involving children and vulnerable witnesses/victims.

112.3. Preliminary hearings; Plea and case management hearings.

112.4. Bail cases.

112.5. Non-custodial appeals.

112.6. Witness summonses, special measures and LA transfers.

113. Magistrates court priorities to be agreed were:

113.1. Custody cases (charge in custody, overnight arrests, arrest warrants etc.);

Custody Time Limits; Urgent Applicants DVPOs etc.

113.2. Out-of-hours cases; Sensitive/high profiles cases and cases involving
children and vulnerable witnesses/victims; Youth cases.

113.3. All other work.

114. Civil and Family court priorities to be agreed were:

114.1. Interim care orders; Any urgent family hearings including breach of
injunction arrests; Urgent family cases (emergency protection orders,
prohibited steps, renewal of interim care etc.); Applications to suspend a
warrant of possession; Ex-parte civil injunction applications. (Note: An
ex-parte application for an injunction is a request to the court for an

immediate order without notifying the other party. It is also known as a
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"without notice" application).
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114.2. Out of hours cases; Accelerated possessions, Scheduled family cases.

114.3. All other work.

115. Tribunals (Jurisdiction and Case Type) priorities to be agreed were:

115.1. Tribunals Service Immigration & Asylum — Bail Cases

115.2. Tribunals Service Immigration & Asylum — Special Immigration Appeals
Commission (SIAC) / Proscribed Organisations Appeal Commission
cases

115.3. First-tier Tribunal (Mental Health) — Section 2 cases (Non-Restricted /
Restricted)

115.4. Social Security and Child Support (SSCS) — Hardship cases (no benefit in

payment)

115.5. Asylum Support — All cases

115.6. SSCS - Child Support Cases

115.7. SSCS - Disability Living Allowance (DLA) appeals for children 115.8.

Employment Tribunals — Hardship cases (involving tied accommodation).

116. On 12 February 2020, the Lord Chancellor received a Q&A from the Cabinet
Office regarding new emergency regulations for the COVID-19 outbreak [JG/26
- INQO000546150].

117. On 20 February 2020, the Lord Chancellor was provided with a collated
summary of documents provided as advice to Minister Frazer in relation to
COVID-19 between 29 January and 17 February. The main considerations
within the advice relate to preparations for a potentially severe human
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pandemic with significant impacts on MoJ services and a particular focus on
HMPPS services. In the note, the Lord Chancellor was given options to either

undertake the preparative work
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himself or continue to delegate to Minister Frazer. The Lord Chancellor advised

that at the present stage it should still be delegated to Minister Frazer. Within
his response to the note, the Lord Chancellor made enquires as to his powers
regarding emergency release of prisoners and suggested that a bullet point
plan be circulated to all Ministers [JG/27 - INQ000546151 and JG/28 -
INQ000546152].

118. On 25 February 2020, the DOC provided a Ministerial Update entitled “MoJ
COVID-19 Update”, which detailed the areas of interest within the department
which would be affected by the pandemic. The key areas were outlined as:
prisons, probation, coroners/burials, courts, and HR [JG/29 - INQ000546153].

119. On 26 February 2020, the COVID-19 Board held its first meeting. The Board
was responsible for ensuring MoJ planned and prepared for the operational
impact of COVID-19. It was subsequently called the COVID-19 Programme
Board and initially the Board met on a weekly basis. Issues raised in the
meeting were escalated to ExCo and the Lord Chancellor received regular
updates from these meetings [JG/30 - INQ000546159].

120. On 26 February 2020, the Lord Chancellor met with the DOC to discuss
progress on preparing the reasonable worst-case scenario. Discussions
covered prisons, (staffing shortages; transfer of prisoners; release), courts
(juries; remand prisoners), and the COVID-19 Bill (whether new powers were
preferable over existing regulations). Going forward, it was agreed that the
DOC would “circulate daily updates with Private Office over email” to be shared
with the Lord Chancellor; the Senior Responsible Officer would “explore why
the Civil Contingencies Act does not cover a pandemic, and the need for a
specific piece of legislation” and for advice to be shared with the Lord
Chancellor on options “for how we would handle a COVID-19 outbreak (without
early release).” Post meeting the Lord Chancellor provided a steer that ‘he

does not want any emergency release of prisoners” [JG/31 - INQ000546157].

121. On 27 February 2020, the Lord Chancellor and Minister Frazer met to decide
whether “further powers [were] required for inclusion in the Emergency Coronavirus
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Bill to permit the early release of prisoners, in addition to those provisions which

already exist.” An advice note was provided by the DOC which

Page 28 of 70
included a table summarising the key differences between the existing powers

in the Criminal Justice Act 1982 and the proposed clause in the Coronavirus
Bill.

122. Section 32 of the Criminal Justice Act 1982 at that time was “the only available
statutory power that [allowed] the early release of prisoners for capacity
reasons.” It allowed ‘the Secretary of State to use an affirmative statutory
instrument to provide that certain classes of prisoner shall be released if it is
necessary to make the best use of places for detention. [...] All prisoners within
the defined class must be released.” On release, their sentence ends (e.g., they

are not released on licence.) At that time, the 1982 Act had never been used.

123. For the Emergency Coronavirus Bill, the drafted clause would “give the
Secretary of State the power to make an administrative direction that certain
standard determinate prisoners be released early. Those released would be
treated as it they had been released on licence. They could be recalled in the
normal way for breaching their licence conditions, but the current draft does not
provide for offenders to be returned to prison at the end of the pandemic”
[JG/32 - INQO00147596].

124. The Lord Chancellor considered, but ultimately decided against, requesting the
inclusion of additional powers in the Coronavirus Bill that would allow for the
emergency release of prisoners. Officials advised® and the Lord Chancellor
agreed that existing powers were sufficient. The MoJ was able to - and later did
- amend Rule 9 of the Prison Rules 1999 by secondary legislation to allow for
the release of prisoners on temporary licence in the particular circumstances
presented by the pandemic [JG/32 — INQ000147596]. Consideration was also

2 As a general rule, the formal mechanism for a government minister (or senior official) to make
a decision is via a written “submission” from officials. Submission styles vary between
government departments and are tailored to a postholder’'s personal preferences. They can
seek decisions, direction, authorisation, or simply ask the reader to note particular information.
Well drafted submissions should include all relevant information to enable the recipient to make
an informed decision. This can include officials’ recommendations, other possible options that
could be pursued or that have been discounted, background and other contextual information,
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and rationale and advice from officials. Submissions usually include specific legal and other
relevant advice too, including Parliamentary and media handling, for example. As to working
practices within the ModJ during the specified period; usually, if the Lord Chancellor or Deputy
Prime Minister is listed on the submission’s recipients list, it is likely they were the ultimate
recipient (and decision-maker, if relevant). Should both a junior minister and the Lord
Chancellor/Deputy Prime Minister be listed, it is most likely the junior minister’s input was
sought before the advice then went to the Lord Chancellor or Deputy Prime Minster to make
the final decision.
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given to the inclusion of additional clauses in relation to the management of

offenders in the community subject to oversight by the Probation Services. A
range of options were explored, such as ending licences early, extending
availability of revocation for good progress and suspending recall [JG/33 ~

INQ000147595]. After careful consideration, MoJ officials decided not to pursue
any Probation-related clauses in the Coronavirus Bill as it was not felt to be

operationally necessary.

125. On 27 February 2020, MoJ received a commission from the Essential Services
Society and Infrastructure Group (ESSIG), part of the Civil Contingencies
Secretariat in Cabinet Office, to provide a high-level update on their readiness
for a possible Reasonable Worst Case Scenario related to COVID-19. The MoJ
responded on 3 March 2020 with returns for HMCTS and HMPPS. The HMPPS
return covered prisons and YOIls and anticipated the implementation of
restricted prison regimes with prisoners very likely to have to spend very
significant amounts of time in their cells due to staff absence levels. HMPPS
was exploring limited early release options for suitable low risk prisoners in
establishments where there was a significant staff shortage due to iliness
[JG/34 - INQOO0546155, JG/35 - INQ000546156, JG/36 - INQO00544615 and
JG/37 -

INQ000546161].

126. On 4 March 2020, the Commercial Office undertook an urgent risk review of
MoJ’s contract portfolio to ensure they were sufficiently prepared to mitigate
against any disruption resulting from COVID-19. Contracts deemed “Critical to
ModJ,” rated 2’ (Watch List) and ‘3’ (High Risk) and that were reviewed as part
of No Deal Brexit planning were to be re-reviewed in order to identify contracts
“which have a heavy reliance upon people to deliver services and goods to
ModJ.” The Commercial Office also highlighted other areas requiring feedback in
the review (Demand Increases, Scope Change, Cost Increase, People,

Location and Financial Markets Impact). Contract Managers were also
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informed that there would be subsequent requests for Business Continuity
Plans and COVID-19 Contingency Plans from suppliers “where there is a risk
of service or supply disruption. These will be used fo assure the business that
adequate contingency arrangements are in place to minimise business
disruption in the event of a widespread COVID-19 infection affecting a
significant proportion of the population.” Returns were requested by 9 March
2020 [JG/38 - INQ000546163 and JG/39 - INQ000546195].
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127. Resulting from the Commercial Office urgent risk re-review of MoJ’s contract

portfolio, amongst those contracts rated “Critical to MoJ” were the following:

127.1. Operation of Oakhill STC;

127.2. “Contract for the Delivery of Youth Detention Accommodation” at STC
Rainsbrook;

127.3. SCHs run by Local Authorities where the MoJ buys beds (Adel Beck,
Aldine House, Aycliffe, Barton Moss, Clayfields, Hillside, Lincolnshire,
Vinney Green);

127 .4. Provision of Custodial Service for HMP/YOI Doncaster;

127.5. Reducing Reoffending Contracts (for England and Wales);

127.6. Prison Food (supply of food to all public prisons and some privately
managed prisons);

127.7. Secure Escort Services for Children and Young People sentenced or
remanded to custody and placed in a STC or SCH;

127.8. Prison Education Framework contracts [JG/39 - INQ000546195].

128. On 4 March 2020, the COVID-19 Programme Board agreed with the proposals
in a Department Contingency Plans paper. The Board paper provided a
summary of the review, exercise, and assurance process to support business
areas in ensuring their contingency plans were operationally ready for a

COVID-19 outbreak. The Business Continuity Plans for each business area of
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MoJ were compiled in a pandemic questionnaire response to the Department
for Work and Pensions [JG/40 - INQ000546158 and JG/41 - INQ000546165].

129. On 4 March 2020, the Lord Chancellor attended a COBR(M) meeting to discuss
the UK's preparedness for COVID-19. The agenda included an item on non
pharmaceutical interventions (including school closures, mass gatherings, border

closures), along with a Scientific Advisory Group for Emergencies (SAGE)
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paper on the potential impact of behavioural and social interventions, which

considered interventions such as household isolation and social distancing
[JG/42 - INQO00546162, JG/43 - INQO00182836 and JG/44 - INQ000061643].

130. On 5 March 2020, Sir Mark Sedwill KCMG, Head of the Civil Service and
Cabinet  Secretary, wrote to all Permanent Secretaries asking for their
departments’ public sector delivery risks, and preparedness against a
reasonable worst-case scenario [JG/45 - INQ000182335].

131. On the same date, at the weekly COVID-19 Ministerial briefing the DOC were
tasked to think of options for all-agency challenge sessions. The following

challenge sessions were held between 9 March and 16 March 2020:

131.1. 9 March - challenge sessions with HMPPS (including representatives from
PECS, Estate Management, population management, Approved
Premise leads) and HMCTS;

131.2. 11 March - Lord Chancellor’s challenge session with HMPPS. Phil Copple,
Director General of Prisons, raised the point that children in YCS are
vulnerable and not able to rationalise any restrictions resulting from
COVID-19 due to their age and maturity levels. it was stated that
planning was ongoing with local authorities and children’s services as
staffing was being boosted in YOlIs;

131.3. 16 March - Lord Chancellor’s challenge session with HMCTS. The Lord
Chancellor stated, ‘he felt in the magistrates, non-public family
proceeding court cases could be axed.” On raising private family law,
Kevin Sadler, acting Chief Executive HMCTS, “noted this was lower

down the scale of priorities, and could be one for phone calls and skype.
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This work would slow down as local authorities slow down. The work will
ration itself, though public law is always the priority;” [JG/46 -
INQO000546175, JG/47 - INQ000546173, JG/48 - INQO00546174,

JG/49 -INQO000546176 and JG/50 - INQ000546179]

132. On 6 March 2020, MoJ received a commission from Cabinet Office regarding
the impact of social distancing measures proposed by DHSC. At this stage, the

measures proposed were home isolation of symptomatic cases, whole
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household isolation where there was a symptomatic case, and social distancing

of vulnerable groups. MoJ’s return set out how it would apply each social
distancing measure and mitigate the risks to the public and to the safety and
order of prisons. It was identified that in custodial settings, whole household
isolation could apply to individuals who shared a cell / room, or much larger
numbers (up to 200) sharing a wing. Isolation of groups could allow individuals
to maintain some local social contact, but presented a risk of violence,
particularly in more volatile and complex groups such as children and young
adults in custody. It was recognised that adults and children in custody with
complex needs would also find any isolation measures more challenging,
potentially posing a risk to themselves and to staff [JG/51 - INQ000546167,
JG/52 - INQ000546168 and JG/53 - INQ000546169].

133. On 9 March 2020, the Permanent Secretary responded to Cabinet Office's letter
of 5 March 2020 [JG/45 - INQ000182335, JG/54 - INQ000546172 and JG/55 -
INQO00546171]. The response was shared with the Lord Chancellor for sight,
although it was not cleared by him as it was an official level commission. On 12

March 2020, the response was sent. Key parts of this return were as follows:

133.1. “Essential services” included supporting children in family court

proceedings (through Cafcass, see paragraph 74).

133.2. Business critical roles included those ensuring resources are focused on
critical services in supporting children in family court proceedings (i.e.,

those in Cafcass).

133.3. Loss of significant numbers of key Judicial Office staff would hamper the

ability to maintain critical services, and that despite the number of judges being
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increased to cope with current pressures of work, backlogs would likely increase

in criminal and family courts, in particular.

133.4. Increasing the use of digital technology such as video link / phone call

hearings would help to mitigate trial waiting times.

134. On 12 March 2020, a COBR(M) meeting was held to discuss steps to delay the
spread of COVID-19. Measures considered included asking those with

symptoms to stay at home, asking the most clinically vulnerable individuals to
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stay at home for a period of 13 to 16 weeks, and asking over-70s and lower at

risk groups to minimise social contact, an intervention which could have been
considered ‘action short of a lockdown’. A full-scale national lockdown (i.e., not
only those who are over-70 or in at-risk groups) was not part of this discussion
[JG/56 - INQ000056209].

135. On 16 March 2020, the HMCTS Gold Command structure was created, and the
first meeting of Gold commanders was held. Within the meeting, Gold
Command drafted a contingency plan and laid out priorities. Gold Command
convened daily, with gold calls taking place each day at 1:30pm via Skype
[JG/5T -

INQ000532416, JG/58 - INQ000546184 and JG/59 - INQ000546177].

136. On 17 March 2020, HMCTS Gold Command decisions and updates were
shared with HMCTS Silver Commands. As part of this update, the HMCTS
Business Continuity plan was shared with HMCTS Silver Command by Gold
Command [JG/60 - INQ000546178].

137. On 19 March 2020, HMCTS issued an update on Gov.uk concerning their
response to coronavirus which sought to ‘/minimise] the impact of the
coronavirus outbreak on HMCTS staff, the judiciary and court and tribunal
users” as well as providing an update on the prioritisation of court and tribunal
hearings. It stated that all courts “will have regard to sensitive cases involving
children, vulnerable victims or witnesses, or youths” and in civil and family
jurisdictions  “urgent work will include applications to suspend warrants of
possession, injunctions and orders dealing with issues of care, abduction,

emergency protection and debt, as well as breaches of injunctions and Court of
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Protection matters relating to vulnerable people” [JG/61 - INQ000546182 and
JG/62 - INQO00575460].

138. The MoJ was commissioned to report on the impact of COVID-19 on prisons,
probation, and courts for a General Public Sector Ministerial Implementation
Group (GPSMIG) meeting on 20 March 2020. Two papers were produced
providing responses for HMCTS and HMPPS, along with slides summarising
the papers for use as a presentation during the GPSMIG meeting. It was
thought that children in youth custody would be less vulnerable to serious
disease from the virus, but any isolation measures could pose additional
safeguarding risks and may have a greater psychological impact on those

isolated. Risks of violence
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and disorder were of particular concern in the youth estate, due to the

comparative volatility of the population. Youth custody would run as normal a
regime for as long as possible regarding family contact, with no plans to cancel
visits as this time due to the additional vulnerability of the cohort of children. All
children in the YCS had access to in-cell telephones, and governors had
already relaxed all restrictions on access to telephones throughout the day. It
had also been arranged to provide children with significant additional funds to
allow them to increase the telephone contact that they had with families. The
use of technology such as Skype was being explored in order to provide
additional means of keeping in touch, along with video-link facilities to support
legal visits [JG/63 - INQO000546185, JG/64 - INQO00546186, JG/65 -
INQ000546187 and JG/66 - INQ000546189].

139. On 20 March 2020, a GPSMIG meeting was held. MoJ presented the impact of
COVID-19 on courts, prisons and probation and the measures they were taking
as part of the wider lockdown regulations. This presentation included the core
tenets of the strategy, what had been done already and what was next. The
Lord Chancellor was given an action (together with the Attorney General and
Home Secretary) from the meeting to identify what further measures might be
taken to ruthlessly prioritise use of the courts system, including: trying
appropriate minor offences without a jury; providing additional summary
powers to the police for certain minor offences; ensuring communications are
clear that people on licence will face consequences if they abuse licence
privileges [JG/67 - INQ0005461388].
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140. When preparing contingency plans HMCTS had identified an issue in relation to
the fee payable to adjourn hearings if one or more of the parties were self
isolating, had contracted or were at risk of contracting COVID-19. On 20 March
2020, the Lord Chancellor authorised that in certain cases the fee could be
waived for applications to adjourn a civil or family hearing. Following this,
guidance was issued advising that civil and family court staff could use their
discretion to waive the application fee for any requests to adjourn a civil or
family hearing because of COVID-19 [JG/68 - INQ000546180, JG/69 -
INQO000546190 and JG/70 - INQ000546183].
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141. On 25 March 2020, MoJ's COVID-19 Programme Board agreed to close the

Business Continuity Plan assurance workstream reports as Business Continuity
Plans were all in operation [JG/71 - INQ000544618].

142. The MoJ only received limited advice and information between January and
March 2020 from external bodies about the effect that lockdown might have on
children. Where we have information about any interactions with external

bodies during the Specified Period, | have provided it.

143. On 21 May 2020, Minister Frazer attended a meeting of GPSMIG which
discussed a deep dive into “Volunteering and Vulnerable People”, led by the
DfE. Papers for the meeting outlined six risks, which included ‘Increased risk of
lost learning and disrupted/unsuccessful progression including those in
[Approved Premises], care leavers, young carers, young offenders’ and ‘CYP
[Children and Young People] are vulnerable to increased extra-familial harm
e.g., online harms, gangs, substance abuse, exploitation.” MoJ had operational
delivery asks from DfE: ‘keep family courts operational’ and ‘help to disrupt
gangs/serious violence’ (the latter in conjunction with [the Home Office] and
[Department for Digital, Culture, Media, and Sport]). The meeting read-out
requested “ALL  DEPARTMENTS fo work with DEPARTMENT FOR
EDUCATION on the restoration of services for vulnerable children and families
within their recovery  plans” [JGI/72 - INQO000083588 and JG/73 -
INQO000272124].

INQO00547924_0037



144. The ModJ did not undertake any formal internal monitoring of the impact of the
first lockdown on children to whom the MoJ had responsibilities. HMPPS
conducted formal monitoring of the impact of lockdowns in the form of the
COVID-19 Research and Evaluation programme, which captured learning and
research on the impact of the pandemic on children in custody. External bodies,
such as the Joint Committee on Human Rights (JCHR) provided an
assessment of the Government and included within that the MoJ’s response to
the Pandemic, some of which relates to children.

145. On 21 September 2020, the JCHR published a report entitled “The
Government’s  response to COVID-19: human rights implications”. MoJ
ministers and senior officials were witnesses before the committee. The report
aimed to inform the six-month review of the Coronavirus legislation required by
the Coronavirus Act
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2020 along with any future response to a “second wave” of the virus. In the

section “Access to Justice,” the Committee:

145.1. welcomed the expansion of live link technology in court proceedings as a
means of overcoming the severe challenges facing the justice system,
however, it remained concerned to hear about barriers to the public
accessing court hearings. The report recommended virtual public
galleries “fo ensure scrutiny of criminal proceedings and respect for the
principle of open justice” stating that ‘[public] access should not be
subject to the permission of judges.”

145.2. noted that, for live link measures to continue, “digitally excluded persons,
or those who are vulnerable” must be able to participate effectively and
not be disadvantaged. Technology must be of a sufficient quality and
defendants ‘provided with a direct and confidential line of
communication with their representatives, just as they would have in
person in court.”

145.3. referred to concerns raised by the Children’s Commissioner for England

due to significant delays within the criminal justice system, resulting in
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children on remand “fo custodial institutions [...] effectively serving time
in prison without a sentence.” The Commissioner expressed particular
concerns for “children awaiting trial who are close fo turning 18” as if
they are not tried until after their 18" birthday, they will be tried as adults
and not benefit from the more rehabilitative youth justice system as well
as be given adult sentences which are longer. These concerns have
also been raised by the Justice Select Committee, which noted that:
“Given these significant delays, where children turn 18 between the
commission of the offence and their sentencing, they should be dealt
with as children in the youth courts” [JGI74 - INQ0O00075367].

146. On 5 January 2021, DHSC responded to the Joint Committee on Human
Rights’ report entitied “The Government’s response to COVID-19: human rights
implications” on behalf of the Government. The response details, amongst other
things, what was done to ensure children’s rights were protected within the realm

of MoJ’s responsibilities:
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146.1. Concerning the expansion of technology, the shift to video and audio

hearings, enabled in part by the Coronavirus Act 2020 has facilitated the
Government’s commitment to open justice. However, there is a need to
ensure that recording and photography remain prohibited. The judge,
magistrate or panel makes the ultimate decision, in the interests of
justice, as to how a hearing is heard and how it will be observed,
whether in person or remotely and that will continue. MoJ and the
judiciary are exploring the retention of measures, which allow for
hearings to be conduct by audio and/or video link “fo ensure that we

have the best possible understanding of future legisiation.”

146.2. Cloud Video Platform (CVP) was rolled out at-pace due to COVID-19, and
the court makes the final decision, after considering “all the
circumstances of the case, including the views of the person who would
be using the live link [...]” on whether to use live link or not. There is a
technical support line for remote hearing users: “Registered
intermediaries may be used to help with the communication between

children or vulnerable adults and those professionals involved at the
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investigation and ftrial stages of a criminal case (Youth Justice and
Criminal Evidence (YCJE) Act 1999).” Prosecutors and defence counsel
can request these intermediaries “fo help vulnerable witnesses give
their best evidence — whether during a police interview or in a criminal
court.” Pre-recorded cross-examination was introduced as a special
measure pursuant to section 28 of the Youth Justice and Criminal
Evidence Act 1999 with the aim of aiding memory recall and reducing
the stress for victims and witnesses involved in providing evidence
before a full courtroom at trial: “The service preserves the right of a
defendant to a fair trial, whilst allowing witnesses & victims fo give
evidence & answer questions in a safe environment.” Pre-recorded

cross examination was available in 62 Crown Courts.

146.3. The Government is aware of the Children’s Commissioner’s concerns and
‘are working to reduce the courts backlogs to reduce the number of
children awaiting trial.” HMCTS have been engaging with Resident
Judges “to prioritise and support trials involving youth defendants” and
the police “to reduce the time between charge or summons and first
listing.” If an offender turns 18 “after the offence is committed but before
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conviction, they will be tried in an adult court and the maximum

sentence available will likely be higher than that which would have
been available at the time the offence was committed.” However,
sentencing decisions are still informed on youth and maturity as well as
by the Sentencing Council's “Sentencing Children and Young People”
guidelines which states ‘that in these cases courts should use the
sentence that would have been given at the time the offence was
committed as a starting point.” Therefore it “will be rare for a court to
consider passing a sentence more severe than it would have passed
when the offender was under 18.” Court proceedings consider both an
offender’s chronological and developmental age and have measures to
support those who turn 18 before trial. [JG/75 - INQ000075347].

The announcement of subsequent lockdowns
147. In our various retrospective assessments of the impact of the pandemic on our

services and service users, we considered the pandemic as a whole and did
not draw particular attention to each of the distinct lockdowns specifically. The
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latter sections of my statement outline these various assessments in more
detail. Of course, over the course of the pandemic we learned lessons as we
went along,

and national guidance and local practice evolved as a result. This is laid out

throughout the course of my statement.

148. On 10 May 2021, the Lord Chancellor attended a Cabinet meeting to approve
proceeding to Step 3 of the COVID-18 Roadmap. Four tests had to be met prior
to moving to Step 3: 1) The vaccine deployment programme had continued
successfully 2) Vaccines were sufficiently effective in reducing hospitalisations
and deaths in those vaccinated 3) Infection rates did not risk a surge in
hospitalisations and put unsustainable pressure on the NHS 4) The assessment
of the risks was not fundamentally changed by new variants of concern. The
Prime Minister gave approval to proceed with Step 3 of the roadmap from 17
May 2021, which was set out in a press conference later that day. The approval
of Step 3 of the COVID-19 Roadmap created changes that were pertinent to
ModJ, which included 'new guidance on meeting friends and family will
emphasise personal responsibility rather than government rules' and weddings,
receptions and commemorative events including wakes could proceed with up
to 30
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attendees outdoors or in a COVID-Secure indoor venue [JG/76 -

INQO000546255 and JG/77 - INQ000546256].

149. On 5 July 2021, the Lord Chancellor attended COVID-O concerning “Step 4
Policy Announcement” ahead of a PM press conference to announce details
regarding the removal of lockdown restrictions. The decision to proceed with
Step 4 of the COVID-19 Response Roadmap was made on 12 July 2021 and
implemented on 19 July 2021. MoJ had confirmation from Cabinet Office that
“prisons and approved premises [had] been placed in a special category of
settings regarding social distancing that will allow them, in conjunction with local
public health teams, to decide to reimplement social distancing if necessary to
control outbreaks” [JG/78 - INQ000546258, JG/79 - INQ000092022, JG/80 -
INQ000092017 and JG/81 - INQ000546264].

150. The Lord Chancellor attended the COVID-O meeting referred to above where
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the decision to implement Step 4 was made. The Committee agreed that the
four tests had been met and to proceed to Step 4. Under Step 4, most
outstanding legal controls would be removed, affecting social contact, face
coverings, business restrictions, and business closures. Additionally, the
Committee agreed that messaging should focus on the public needing to
change behaviours gradually and continuing to adhere to certain protective
measures, and that all departments should continue to plan and implement
mitigations to manage periods of high prevalence [JG/82 - INQ000546261,
JG/83 - INQ000055219 and JG/84 - INQ000092034].

SIGNIFICANT DECISIONS WHICH AFFECTED GROUPS OF CHILDREN DURING
THE PANDEMIC

Criminal courts

Extension of audio and video links in criminal court proceedings

151. On 2 March 2020, the Lord Chancellor was advised by MoJ's COVID-19
Response Team to include clauses within the Emergency Coronavirus Bill
(Coronavirus Bill) to permit:
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151.1. The expansion of audio and video hearings to enable defendants to give

evidence in trials by live link, to enable the continuity of proceedings in
court and to meet open justice obligations.

151.2. Potentially infectious persons who have been placed under restrictions to
participate by live link in applications to the civil jurisdiction of the
magistrates’ courts under the Public Health (Control of Diseases) Act
1984.

152. The Lord Chancellor agreed with the above recommendations [JG/85 -
INQO00147599].

153. The final decision on what provisions the Coronavirus Bill would contain, when it

should be introduced, and its parliamentary handling were for the Parliamentary
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Business and Legislation (PBL) Committee, a Cabinet Committee of which the
Lord Chancellor was (and is) not a member. The forms for clauses contained in
the Coronavirus Bill as it entered into the House of Commons were completed
and provided to the MoJ retrospectively and in stages, see, for example, [JG/86
- INQO000147632] which confirms receipt of some Justice Impact Tests (JITs) in
May 2020. Copies of all JITs received in respect of the Coronavirus Bill are
exhibited to this statement [JG/87 - INQ000147633, JG/88 - INQ000147634,
JG/89 - INQO000147635, JG/90 - INQOO00147636, JG/91 - INQO00147637,
JG/92 - INQO000147638, JG/93 - INQ0O00147639 and JG/94 - INQ000147640].

154. Work on the Coronavirus Bill continued at pace, with DHSC pursuing a fast
tracked passage in order to achieve Royal Assent by 31 March 2020, ahead of
the then-anticipated peak of the virus.

155. The Coronavirus Act 2020 (2020 Act) received Royal Assent on 25 March 2020.

156. Section 53 of the 2020 Act® modified the Criminal Justice Act 2003, the Criminal
Appeal Act 1968, and the CJA 1988 to allow for:

3 Section 53 specifically introduced Schedule 23 which contained temporary modifications of
the Criminal Justice Act 2003, the Criminal Appeal Act 1968, and the CJA 1988.
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156.1. A person (but not a jury member) to take part in eligible criminal
proceedings through the use of a live audio or video link if it was in the
interests of justice to do so. Parties, including the relevant YOT in youth
cases, were entitled to make representations to the court before the
court determined whether to make a live link direction. ‘Eligible criminal

proceedings’ included:

156.2. Any participation in the magistrates’ courts by live audio or video link

(whereas it had previously been restricted to the giving of evidence).
156.3. The use of live audio or video links in appeals to the Criminal Division of

the Court of Appeal, and any preliminary or incidental proceedings to

the same appeals.
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157. Section 54 of the 2020 Act* modified the Crime and Disorder Act 1998, the
Extradition Act 2003, the Police and Criminal Evidence Act 1984, the
Prosecution of Offences Act 1985 and the Serious Organised Crime and
Police Act 2005 to allow for the attendance of all participants and not just the

accused in:

157.1. Preliminary, sentencing and enforcement hearings by live link; and

157.2. Preliminary hearings in a magistrates’ court or the Crown Court by live
link.

158. Section 56° of the 2020 Act modified the Magistrates’ Courts Act 1980 to allow
for potentially infectious persons to participate by live link in appeals to the civil
jurisdiction of the magistrates’ courts against decisions by the Secretary of

State or an authorised public health official to impose restrictions on them.

159. The aforementioned provisions in the 2020 Act were time-limited and due to
expire on 25 March 2022 as part of the then Government’s ‘Living with COVID

4 Section 54 specifically introduced Schedule 23 which contained temporary modifications of
the Crime and Disorder Act 1998, the Extradition Act 2003, the Police and Criminal Evidence
Act 1984, the Prosecution of Offences Act 1985, and the Serious Organised Crime and Police
Act 2005.

% Section 56 introduced Schedule 26 which contained temporary modifications of the
Magistrates’ Courts Act 1980.
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19’ plan. The provisions governing the use of audio and video links discussed
above were extended by the Coronavirus Act 2020 (Delay in Expiry: Inquests,
Courts and Tribunals, and Statutory Sick Pay) (England and Wales and
Northern lIreland) Regulations 2022, which entered into force on 24 March
2022.

160. The 2020 Act was subject to parliamentary review every six months to consider
whether the temporary provisions contained within the legislation ought to be
maintained. The MoJ was consulted about the retention of the clauses which it
had proposed ahead of each statutory review period until the expiry of the
temporary provisions within the Act. Ministers agreed to retain sections 53 — 55
and Schedules 23 — 25 to the 2020 Act, which enabled the use of video and
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audio technology in courts and tribunals.

161. In order to monitor the use by the courts of their extended powers to use live
audio or video links, a sub-group of the Cross Criminal Justice Working Group
was convened under the name the Technology Enabled Justice Group. The
Terms of Reference identified the Group’s purpose in the following terms: to
“ensure that the use of video hearings is maximised as far as possible”
including by “assessing the impact for all stakeholders.” The Group met twice
per week. Its work formed part of the weekly update provided by the COVID-19
Response Programme Project Management Office to the CJSSC [JG/95 -
INQO000546198].

Delay and use of the remote hearings in the criminal courts

162. The YJB is responsible for publishing annual statistics on the youth justice
system in England and Wales and published “Youth Justice Statistics” which
cover the periods 1 April 2020 to 31 March 2021, 1 April 2021 to 31 March 2022
and 1 April 2022 to 31 March 2023 [JG/96 - INQ000176286, JG/97 -

INQ000546268 and JG/98 - INQO000546272]. The publications provide
comparative data with regards to delays in the criminal justice system due to
the pandemic:

163. For 1 April 2020 — 31 March 2021, compared to the previous year:

163.1. The average time from offence to charge or laying of information
increased by eight days (9%) to 105 days.
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163.2. The average time from charge or laying of information to first listing

increased by nine days (30%) to 41 days.

163.3. The average time from first listing to completion increased by 28 days
(64%) to 72 days.

164. For 1 April 2021 — 31 March 2022, compared to the previous year:

164.1. The average time from offence to charge or laying of information
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increased by ten days (10%) to 114 days.

164.2. The average time from charge or laying of information to first listing
decreased by six days (15%) to 35 days.

164.3. The average time from first listing to completion decreased by nine days
(11%) to 68 days.

165. For 1 April 2022 to 31 March 2023, compared to the previous year:

165.1. The average time from offence to charge or laying of information

increased by five days (4%) to 119 days.

165.2. The average time from charge or laying of information to first listing
decreased by three days (9%) to 32 days.

165.3. The average time from first listing to completion decreased by eight days
(18%) to 56 days.

166. On 18 March 2020, HMCTS issued cross jurisdictional guidance on telephone
and video hearings in Crown, Magistrates’ and Civil and Family Courts. [JG/99 -
INQ000546197, JG/100 - INQ000546196 and JG/101 - INQ000546194].

167. On 14 April 2020, the Magistrates’ Courts released three sequential listing
priorities from the Senior Presiding Judge and Deputy Senior Presiding Judge,

setting out the categories of work which should be given priority and in what order. If
there was no suitable Priority 1 work, then Priority 2 work (including trials) would next

be considered, then Priority 3 (all other work). Priority 1 work
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included all custody cases, applications to extend custody time limits, in hours

and out of hours terrorism applications, civil applications relating to public
health legislation, particularly under the Coronavirus Act 2020, warrants of
further detention (police and HMRC), closure order applications, urgent
applications for Domestic Violence Protection Orders (DVPO), and urgent
applications for rights of entry / search warrants. Priority 2 included: any public
health or coronavirus related prosecutions (including breaches of restrictions or

requirements imposed to protect public health, and other criminal activity
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designed to exploit the situation), sensitive/high profile cases and cases
involving children and vulnerable witnesses/victims, any serious and
time-sensitive Youth Cases (e.g., where delay might mean a relevant
age-threshold was crossed), and custody trials. Priority 3 included all other
work. HMCTS Gold Command circulated this document to HMCTS Heads of
Legal Operation on 14 April [JG/102 - INQ000546202].

168. On 22 April 2020, during a CJSSC meeting, YCS and YJB presented a paper on
risks in the youth justice system and requested that agencies consider the
under 18 population when planning and making decisions in response to
COVID-19 [JG/M03 - INQ000546206 and JG/104 - INQ000546208]. At the
time Youth Courts were not sitting other than to deal with the highest priority
cases where the young person was being held in secure or prison service
accommodation. The courts were putting in place plans to extend the range of
work that could be dealt with, including to engage local Youth Offending
Services in this work [JG/105 - INQ000546207].

169. On 23 July 2020, a paper titled “COVID-19 impact on Youth Justice: Mapping
the journey through the system — a proposal” was presented to the Youth
Justice Working Group by the Criminal Justice Board (CJB). The CJB
introduced the paper by recognising that “the youth justice cohort is distinct
from the adult population in the criminal justice system (CJS). Despite
representing a small section of cases going through the CJS it is crucial that
we understand specific issues and identify key risks associated with this
cohort. There are differences in the way that users (children and practitioners)
interact with the CJS. The COVID 19 emergency has emphasised these
differences and it is important that we understand where our decisions may be

impacting outcomes for children’.
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170. The CJB expressed their view that virtual hearings might not be suitable for

children for the following reasons:

170.1. “They need to be supported in person by the Youth Offending Team (who
will also assess their needs and suitability for a bail package or present

a Pre-Sentence Report if they are appearing for sentence).
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170.2. Many children in the youth justice system have speech, language and
communication needs and are likely to struggle with sustaining

communication in this format.

170.3. Many children who appear in court in person struggle fo engage with the

process and this is likely to be made worse through a video link.

170.4. It is not possible remotely to pick up the nuances in behaviour and
demeanour which may indicate the child does not understand or is

struggling to engage with the process.

170.5. Whilst children are familiar with the use of technology this is in social
environments rather than formal settings with authority figures. They

may not fully understand how they should behave.

170.6. Incorrect interpretations of behaviour and aftitude may result in more
punitive or negative outcomes than would be the case of the child was
appearing in person.”

171. The paper set out a proposal to map the ‘journey of a child through the system”
to “identify key issues and risks” and understand ‘how processes and

experiences have changed since the crisis began.” The draft plan included:

171.1. Working with the YJB to map the process of a child through the CJS.

171.2. Commissioning organisations/agencies “fo share their responsibilities

pre-and post-COVID-19 at each stage, identify issues and risks, and

measures taken over the pandemic’.
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171.3. Ensuring the voices of children were heard, by drawing on commentary

from the YJB’s Youth Ambassadors’ Network.

171.4. Producing a document that captured the journey through the system of a
child/youth and highlighted key risks and issues [JG/106 -
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INQ000546223].

172. The minutes from the meeting of the Youth Justice Working Group on 23 July
2020 state that officials presenting the paper welcomed contributions from the
group, and YJB officials were content to support this work and agreed to meet
with MoJ officials [JG/107 - INQ000546226]. However, unfortunately the work

was ultimately stopped due to resourcing constraints.

173. The House of Commons Justice Select Committee published “Coronavirus
(COVID-19): The impact on courts on 30 July 2020”. The report reiterated the
concerns already recognised by the CJB in its report regarding virtual hearings
for cases involving children not being suitable. The Justice Select Committee’s
report relied on evidence from the Children’s Rights Alliance for England and
the Youth Justice Legal Centre which discussed the impact of video hearings
on child defendants, stating that this process “severely compromised a child’s
rights to a fair trial and their ability to effectively participate”. When evaluating
this evidence, the Committee identified that there should be a particular focus
on the interests of more vulnerable court users, including children, which could
mean that a physical hearing would be necessary if justice was to be delivered
fairly [JG/108 - INQ000544648].

174. The Justice Select Committee also raised concerns about the effect delays in
the criminal justice system would have on defendants turning 18, raising the
possibility that these defendants would lose access to youth offending services
and would be convicted as adults, which would potentially result in longer
sentences and rehabilitation periods. The Committee also expressed concerns
that HMCTS did not produce data on backlogs specific to the youth courts. It
was recommended that MoJ and HMCTS should confirm if this data is
collected, and if it was collected, it should be published separately from data

relating to the adult court system.
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175. The Government’s response to the Justice Select Committee’s report was

published on 23 November 2020. The response identified that although youth
data was not routinely extracted from HMCTS’ monthly management

information systems prior to the COVID-19 pandemic, since July 2020 HMCTS
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had been supplying weekly data to the YJB, including information on case
receipts, disposals and outstanding cases in the magistrates and crown courts
[JG/109 - INQO00546266]. The Justice Select Committee Report stated that
the backlog arose in the Youth Court during the lockdown period was in the
process of being cleared [JG/110 - INQ000546240].

176. On 7 September 2020, HMCTS responded to the concerns raised about delays
to youth cases and published “COVID-19: Update on the HMCTS response for
criminal courts in England & Wales” on their response to COVID-19 in criminal
courts in England and Wales. The update stated that wherever possible, during
the pandemic priority was given to serious and time-sensitive youth cases,
including those where delay might mean a relevant age-threshold was crossed
[JG/111 - INQO00569757].

177. The Lord Chancellor received a submission on 3 November 2020 providing
advice on remote juries. HMCTS and MoJ had explored the remote jury policy
in more detail, developing an operational proposal and seeking written legal
advice. This included working with teams in the Scottish Government to
understand how they had rolled out a remote juries’ initiative under Section 5 of
and Schedule 4 to the Coronavirus (Scotland) Act 2020, which did not require
any person to attend a court physically. The submission identified that there
was a case for using the Joint HO/ModJ Bill to create a level playing field with
the practice in Scotland, giving Judges in England and Wales the same
discretion that Scottish Judges had used to enable juries to operate remotely.
The submission recommended the Lord Chancellor note the work on a planned
work-around was underway to include a provision in the joint HO/ModJ Bill,
along with noting the annexed legal advice. The Lord Chancellor commented
that he wished to pursue the remote juries option, but was not content to await
passage of the joint bill, believing that there would be cross-party support in the
House of Commons for this measure [JG/112 - INQ000546235 and JG/113 -
INQ000546234].

178. On 11 November 2020, CJSSC discussed that 40% of the 655 children in
custody at that time were on remand. CJSSC agreed to a Task and Finish
Group

Page 48 of 70
being set up, to understand and try to reduce this number, reporting to CJSSC.
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YCS analysts found that number of children on remand was likely a result of
court backlogs, with increased disposal time leading to longer remand periods
for children. It was also noted that ‘though [there was] a lower overall
population,” there was “a higher proportion of children in custody who were
accused of a serious index offence” [JG/114 - INQ000546239, JG/115 -
INQO000546241, and JG/116 - INQ000546242].

179. An update on the Youth Estate was provided at a CJB meeting on 2 December
2020. The CJB was attended by senior leaders from across the criminal justice
system and was chaired by the Lord Chancellor. The reduction in court activity
due to COVID-19 had led to a fall in the youth custody population, which at this
point in time was around 600 children and young people. It was recognised that
an increase in new entrants needing to isolate in Reverse Cohorting Units as
courts cleared case backlogs would place substantial pressures on regime
delivery and would result in children and young people being placed further
from their families and support networks, due to the dispersed nature of the
CYPSE [JG/117 - INQ000575497 and JG/118 - INQ000575502].

180. At a Youth Justice Recovery Working Group meeting on 17 December 2020, it
was stated that HMCTS had established a network of youth magistrates’ Single
Points of Contact (SPOCs), who were legal specialists in youth jurisdiction,
along with a newly formed network of Crown Court SPOCs. The SPOCS were
providing HMCTS with monthly figures on youth work nationally (pre and post
COVID), oldest listed cases, longest trial dates, charge to first hearing, trial
timeliness; and cases where the defendant was in custody and those
defendants about to reach 18 years of age [JG/119 - INQ000546244 and
JG/120 - INQ000546238].

181. On 20 January 2021, Justices’ Clerks’ Society (JCS) circulated guidance to
justices’ legal advisers and district judges on when Live Link can and cannot be
used in magistrates’ courts. They sent a reminder that the joint JCS/Chief
Magistrate guidance was available on the intranet on their Criminal Procedure
page [JG/121 - INQ000546248 and JG/122 - INQ000546213].

182. On 8 March 2021, MoJ was commissioned by DHSC to produce briefing packs,

updated equality assessments (Public Sector Equality Duty) and family test
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assessments for the six-monthly Parliamentary review of the Coronavirus Act
2020. The Lord Chancellor had cleared all of these briefings. One of the briefing
packs covered the expansion of availability of live links in criminal proceedings
and public participation in proceedings conducted by video or audio and

explained why these measures were still needed.

183. Legislation had been introduced to give criminal courts more flexibility by
extending the circumstances in which they could direct that video and audio
links may be used in criminal proceedings subject to various safeguards;
enable the public to observe fully video or audio hearings in all court and
tribunal proceedings; create new offences for making unauthorised recordings
of such proceedings or for making unauthorised recordings of individuals giving
evidence by audio or video link in any proceedings; and allow for appeals to
magistrates’ courts against restrictions or requirements to be heard by video
link, unless the court directs otherwise. These provisions were designed to
allow the courts to deal with proceedings efficiently and safely, while upholding
the principle of open justice and allowing for the delivery of key services within
the justice system, ensuring that there was an efficient resolution to cases
which affected a person’s liberty, protected public safety and safeguarded
children and vulnerable adults. The provisions also prevented unnecessary
travel, reducing the risk of COVID 19 spreading further and easing the burden
on frontline NHS and social care workers. These court and tribunal provisions
were in force and were operational from the date the 2020 Act received Royal
Assent. At this point in time 55 to 60% of hearings each day included one or
more parties joining remotely, down from 88% at the height of the lockdown
[JG/123 - INQ000546250, JG/124 - INQO00546251, JG/125 - INQO00575517
and JG/126 - INQ000147677].

Extension of custody time limits

184. On 27 March 2020, the Senior Presiding Judge (SPJ), HMCTS, and the CPS
issued a national “coronavirus crisis protocol” which introduced a temporary
framework for the efficient and expeditious handling of Custody Time Limit
(CTL) cases in the magistrates’ courts and Crown Court. It provided for a
single standardised procedure and consistent approach regarding practices for
the handling of these cases, without overriding judicial discretion, and ensuring

that public protection remained a core goal.
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185. The courts had been prioritising remand hearings (considering bail where

appropriate), reviewing those defendants at the end of their CTL, and facilitating
the hearing of applications to extend CTLs through greater use of audio and
video links (and, where necessary to secure the proper administration of justice,
private hearings) in accordance with the protocol. The aim was to ensure that
defendants continued to be held in custody where appropriate, including where

they may have posed a risk to public safety.

186. On 25 June 2020, the Lord Chancellor attended a bilateral meeting with the Lord
Chief Justice (LCJ) during which, the LCJ suggested that MoJ may need to
introduce a statutory instrument (SI) to amend regulations and extend the
duration of CTLs — as done in Scotland — to further aid recovery in the criminal
courts.

187. On 16 July 2020, the Lord Chancellor received a submission outlining the risks
and available options regarding the effective handling of CTLs cases during
recovery. At this time the Lord Chancellor was content to monitor the situation
daily with readily available measures to implement if required [JG/127 -
INQO000546224 and JG/128 - INQ000546225].

188. On 2 September 2020, the Lord Chancellor agreed to lay an Sl which extended
CTLs from six to eight months in the Crown Court. The measure was hoped to
help minimise the risk that potentially dangerous defendants who posed a risk
to the public could be released before their trial was listed, due to the pressure
that the pandemic was placing on the ability to list jury trials. Whilst a Child
Rights Impact Assessment was not carried out, data on children was
considered as a part of the Equalities Impact Statement published alongside
the SI [JG/M129 - INQO000546227, JG/130 - INQO000546228, JG/131 -
INQO000546229, JG/132 -

INQ000546230, JG/133 - INQ000544652, JG/134 - INQ000546231, JG/135 -
INQO000546232 and JG/117 - INQ000575497]. On 16 December 2020, the Lord
Chancellor decided to remove children from the amendment to the CTL
regulations. The decision to do so took into account concerns expressed by
organisations including Just for Kids Law. Just for Kids Law had threatened to

bring judicial review proceedings regarding the amendment to the CTL
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regulations.
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189. On 13 January 2021, the Lord Chancellor and Minister Frazer wrote to

parliamentarians to announce the CTL Sl change for young people. This meant
that all those who were under 18 years of age at the time of their first
appearance, for an offence at the Crown Court, would have a CTL of 6 months.
This exclusion applied retrospectively [JG/136 - INQ000575503, JG/137 -
INQO00546245, JG/138 - INQ000575506, JG/139 - INQ0O00546246, JG/140 -
INQ000575512, JG/141 - INQ000575511, JG/142 - INQ000575510, JG/143 -
INQO00575507 and JG/144 - INQO00575509]. Furthermore, on 27 January
2021, the Lord Chancellor approved to lay and sign the Sl to remove children
from scope of the CTL extension. As the first SI was not retrospective (i.e., it
only applied to those remanded into custody for the first time on or after 28
September 2020), and the second Sl was retrospective and came into force
less than six months after the first SI came into force, it is likely that no children
had their CTLs extended because of this legislation. Therefore, MoJ did not
monitor the impact this had on children and young people [JG/145 -
INQO000546247, JG/146 - INQ000544675, JG/147 - INQ000575513, JG/148 -
INQO000546249 and JG/149 - INQ000575514].

Family courts

Delay and the use of remote hearings in the family courts

190. Deciding whether a particular hearing was conducted remotely in Family Court
proceedings was a discretionary matter for the judge. The power to conduct a
remote hearing in appropriate cases in the Family Court is derived from the

Family Procedure Rules 2010.

191. On 19 March 2020, the President of the Family Division issued ‘COVID 19:
National Guidance for the Family Court’ The Guidance was directed to all
levels of the Family Court and in the Family Division of the High Court in order
to “deliver a very significant change of direction in the method of working within
the Family Court, whilst at the same time enabling us to continue to operate
and to meet the pressing needs of those who turn to the court for protection

and justice”.
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192. By contrast to criminal cases before the Crown Court, there is no category of

cases in the Family Court which necessarily required the physical attendance of
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the participants in the court room. The Guidance identified the following

categories of hearings as suitable for remote hearings:
192.1. All directions and case management hearings.

192.2. Public Law Children: Emergency Protection Orders, Interim Care Orders,

Issue Resolution Hearings.

192.3. Private Law Children: First Hearing Dispute Resolution Appointments,

Dispute Resolution Appointments, other interim hearings, simple short,
contested cases.

192.4. Injunction applications with no or only limited evidence to be heard.

192.5. Financial Cases.

192.6. Appeals.
192.7. Other hearings directed by the Judge.

193. The Guidance went on to provide that “where the requirements of fairness and
justice require a court-based hearing, and it is safe to conduct one, then a court
based hearing should take place” [JG/150 - INQ000546181].

194. On 23 March 2020, the Judiciary published the first version of ‘The Remote
Access Family Courf. The document was accompanied two appendices. The
first entitled ‘Protocol for Remote Hearings in the Family Court and Family
Division of the High Court’ set out the process for arranging, preparing, and
holding a remote hearing. The second was entitled ‘Protocol for Conducting
Safe Live Court Based Family Hearings during the COVID-19 Pandemic'.

Subsequent versions of this document were published on 25 March 2020, 3
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April 2020, 16 April 2020, and 26 June 2020. Contributors to the guidance
included HMCTS and ModJ officials, the Family Law Bar Association, the Child
Abduction Lawyers Association and the Association of Lawyers for Children
[JG/151 - INQO00546191, JG/152 - INQ000546193, JG/153 - INQ000546200,
JG/154 -

INQ000546205 and JG/155 - INQ000546221].

Page 53 of 70
195. On 2 April 2020, HMCTS provided an update on Family Courts to Gold

Command. Agreement had been reached between HMCTS and President of
the Family Division on hearing and administrative priorities (following
consultation with MoJ, Cafcass/Cafcass Cymru, DfE and other key partners in
the family justice system). Cafcass data showed that in the last week, 74% of
all hearings they were involved in took place over audio, 13% over video and
13% “other”i.e., in person or “on the papers”[JG/156 - INQ000546199].

196. On 9 April 2020, the Lord Chief Justice, Master of the Rolls, and President of the
Family Division issued a Message for Circuit and District Judges sitting in Civil
and Family which outlined lessons learnt and challenges over the preceding
three weeks. The challenges included poor behaviour of participants over the
video-link and problems with availability of papers. Specific guidance as to the
type of cases that would be suitable for a remote hearing were provided. For
example, in order to reduce delay, it was advised that: “Where cases have been
listed for full trials over the next 3 weeks the listing be reviewed by you as the
DFJ together with the allocated judge in light of the above parameters. Where it
is decided not to proceed with the planned full trial, the case should be kept in
the list as an IRH in the hope that, at least, the issues can be narrowed.”
[JG/157 -INQO000546201].

197. On 15 April 2020, the Lord Chancellor attended a meeting of GPSMIG. In this
meeting he delivered an update on the courts and tribunals response to the
pandemic. The slide-pack highlighted:

197.1. The prioritisation of case types using existing emergency pandemic
planning “to develop a list of priority cases across the different
jurisdictions, ensuring the most time-critical and sensitive cases

continue to be heard.”
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197.2. “Use video and audio hearings as much as possible to support social

distancing.”

197.3. “Move quickly towards consolidating physical hearings info a smaller
number of open courts, for cases which cannot be heard by video/audio

or delayed.”
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197 4. In Civil and Family, there were limitations on access to data that work was

underway on to resolve, whilst “qualitative research into volumes has
indicated that administrative priorities which have been agreed with the
judiciary are proceeding” [JG/158 - INQ0O00575470, JG/159 -
INQ000546203 and JG/160 - INQ000546204].

198. On 22 April 2020, DfE sought clarification from MoJ about the guidance
provided in relation to provision for virtual family court hearings, given not all
parents or parties had access to the required technology or suitable
environment to attend a virtual hearing. HMCTS advised that this was one of
the factors judges would consider when deciding if cases should be adjourned,
heard remotely, or held in an open court building [JG/161 - INQ000546196].

199. On 29 April 2020, at a meeting of HMCTS Gold Command, the Insight and User
Research Division submitted a paper entitled ‘COVID AV response research
and evaluation’. The paper proposed a two-stage approach to research and

evaluate the Audio/Video response during COVID-19:

199.1. Stage 1 (April to June 2020): agile Implementation Review research “fo
quickly develop and improve key current [audio and video] processes
that have been put in place.” All remote hearings, in all jurisdictions,
were in scope. To make the review manageable, some hearings would
be prioritised over others. User groups of interest were court staff,
judges, legal professional and public users, support staff (e.g.,
interpreters), observers (e.g., media), whilst vuinerable users would be

examined as a separate sub-group.

199.2. Stage 2: evaluate the revised processes (post-initial optimisation of
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current processes resulting from Stage 1 insights).

200. Approval to commence Stage 1 was received on 29 April 2020. [JG/162 -
INQ000546210 and JG/163 - INQ000546209].

201. At that time, various external organisations had already begun research to

explore the experiences of remote hearings on users, for example:
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201.1. The Nuffield Family Justice Observatory’s consultation on the use of

remote hearings in the family justice system.

201.2. The Transparency Project’s survey on families’ experiences of “using the
courts online and how this may differ from ftraditional courtroom

proceedings.”

201.3. Professor Richard Susskind’s “Remote Courts Worldwide,” a global
initiative sharing experiences “of developing remote alternatives to

traditional court and tribunal hearings in physical buildings.”

202. On 11 May 2020, HMCTS Operational Silver commanders held a meeting on the
deployment of CVP in Civil and Family Courts. Ahead of the next meeting, a
proposal was written and sent to the Deputy Senior Presiding Judge, Deputy
Head of Civil Justice, and President of the Family Division. The proposal was
split into two parts. The first part proposed they start to use CVP recording
across regions, but in a limited number of courts. The second was two options
for the next stage of the roll-out of this capability to all courts across the
regions. The roll-out of CVP recording capability in Civil and Family for the nine
test courts was paused after some technical issues became apparent. After
some changes were made, no technical issues were reported thereafter. After
this, Lord Justice Coulson and Lord Justice Hadden-Cave agreed with the
continuation of the roll out of CVP. Tranche one was rolled out on 26 May 2020
with a Civil and Family Starter Pack [JG/164 - INQ000546214, JG/165 -
INQO000546215 and JG/166 - INQ000546217].

203. Separately from the use of remote hearings, other steps were taken early in the

INQO00547924_0058



pandemic to assist with the flow of cases through the Family Courts.
Specifically, pilot Practice Directions (PDs) supplementing the Family
Procedure Rules 2010 were put in place in relation to family proceedings which

temporarily:

203.1. enabled courts to make local variations to the Child Arrangements
Programme (the procedure to be followed in private law proceedings
relating to children);

203.2. gave Justices’ Legal Advisers in the family court the ability to exercise

specified additional powers of the court;
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203.3. enabled certain bodies (such as local authorities, Cafcass, Cafcass Cymru

and adoption agencies) to email certain documents in adoption

proceedings to the court, rather than having to send in hard copy.

204. These PDs were made pursuant to piloting powers in Rule 36.2 of the Family
Procedure Rules 2010 by the President of the Family Division, and were
approved by the Minister, after having been considered by the Family
Procedure Rule Committee.

205. The first PD which dealt with 203.1 above was PD36Q, which came into force on
23 April 2020. The first to deal with 203.2 and 203.3 above was PD36R, which
came into force on 8 May 2020. These PDs were retained and later combined
in PD36Y which came into force on 31 March 2022 (expressed as being for
post
COVID-19 purposes) and remain now in PD36ZE, which came into force on 1
April 2023 (no longer expressed to be linked to COVID-19 or post-COVID-19

purposes).

206. On 13 May 2020, officials met with the Lord Chancellor to discuss Family
Justice’s response to COVID-19. A cross-sector recovery group comprising
MoJ, Judiciary, HMCTS, Cafcass, DfE, local authorities and the Welsh
Government had been established to coordinate recovery. Due to capacity
constraints, HMCTS and the President of the Family Division divided business

priorities for Family proceedings into four groups:
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206.1. Work that must be done: urgent Private Law Children applications,
Domestic Abuse (Family Law), urgent Public Law Children orders (e.g.,

Emergency Protection Orders, Interim Care Order);

206.2. Work that will be done: gatekeeping and allocation referrals in care and

private proceedings;

206.3. Work that we will do our best to do: divorce proceedings, adoption orders;

and

206.4. Digital working: online probate applications [JG/1M167 - INQ000546212 and
JG/168 - INQ000546216].
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207. On 9 June 2020, the President of the Family Division issued ‘The Family Court

and COVID 19: The Road Ahead’, which | exhibit [JG/169 - INQ000546219].
This document sought to “establish a broad framework for the Family Court by
aftempting to chart the road ahead over the next six months or more [...]”. The
report was compiled based on feedback from the Nuffield Family Justice
Observatory on remote hearings in the Family Court (published in May 2020),
Designated Family Judges, Family Division Liaison Judges, HMCTS,
CAFCASS, CAFCASS Cymru, the FBLA, Resolution, the Law Society, the ALC
and others. Further support was received from Baker LJ and Judd J who led a
“small judicial group tasked with looking in detail at the ‘recovery’ period for the

Family Court [...].” The document outlined:

207.1. The President of the Family Division was grateful to the Transparency
Project for their guidance “Remote Court Hearings Guidance Note” for
lay parties and litigants in person for “explaining what a remote or hybrid

hearing in the Family Court may involve.”

207.2. “From now on the fee-paid judiciary (deputy district judges, recorders, and
deputy High Court judges) will be called upon in significant numbers to
augment to the judicial resources available in the Family Court. This
will be possible, in part, because of the higher number of sitting days
allocated to Family for 2020/21 and because during the past two

months we have ‘under-sat’ by not using many fee-paid judges. It will
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be possible for the fee-paid judiciary to work remotely, where this is

appropriate and can be supported by sufficient court staff.”

207.3. Lay magistrates, supported by experienced Legal Advisers, will be hearing

Family Court cases in increasing numbers.

207.4. The volume of work in the Family Court remained very high and had
continued at pre-COVID rates. Even prior to the pandemic, the Family
Court was “not coping” with its workload. As such, the Family Court was
faced with seeking to achieve “the fair, just and timely determination of a
high volume of cases with radically reduced resources in sub-optimal

court settings.”
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207.5. “Delay in determining a case is likely to prejudice the welfare of the child

and all public law children’s cases are still expected fo be completed

within 26 weeks.”

207.6. “Adjourning cases indefinitely or for a period of many months will not,

therefore, be an option.”

207.7. “If the Family Court is to have any chance of delivering on the needs of
children or adults who need protection from abuse, or of their families
for a timely determination of applications, there will need to be a very

radical _ reduction in the amount of time that the court affords each

hearing. Parties appearing before the court should expect the issues o
be limited only to those which it is necessary to determine to dispose of
the case, and for oral evidence or oral submissions to be cut down only
fo that which it is necessary for the court to hear.”

207.8. A “COVID Case Management Checklist” was provided covering A)
Narrowing the Issues, B) Hearing Format (fully remote or a hybrid
hearing with fairness and justness in mind and how the child ‘meets’
the judge) and C) Optimising fairness of remote hearings (e.g., how to
support lay parties, such as attendance at a venue away from the
party’s home such as a court, solicitor’s office, counsel's chamber or

local authority facility, arranging for a party’s legal team to accompany
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them, second channel of communication for lay party and their

lawyers).

207.9. “In addition to the specific matters set out in the checklist [...] regard
should be had for the Best Practice suggestions that are helpfully set
out in Section 6 of the FJO Report” [JG/170 - INQ000546211].

208. On 24 June 2020, a meeting of the HMCTS Civil, Family and Tribunals (CFT)
Recovery Board took place. The board was responsible for building up HMCTS’
jurisdictional recovery plans for civil, family and tribunals. Members included
service owners, deputy directors, jurisdictional leads, and the Judicial Office,

amongst others. The Family Courts update highlighted that:

208.1. The President of the Family Division had “written to the judiciary to

emphasise the importance of disposing of cases.”
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208.2. Whilst opening up existing courtrooms would increase capacity; there

were still judicial supply issues which would negatively impact this
measure because “fwithout] addressing judicial supply issues,

alternative courts and extended hours [were] unlikely to help.”

208.3. Family courts had been constrained for several years by the number of
family judges. In 2020, 91,000 days were allocated but this was
considered ambitious due to the availability of judges. HMCTS were
“‘working with the judiciary to determine if there [was] any extra capacity
that [could] be achieved from the fee paid judiciary.”

208.4. Issues with magistracy availability as they are used both in the family

court and for crime hearings.

208.5. A range of measures were in development “fo reduce the volume of new

private law cases.”
208.6. “The introduction of CVP for remote hearings will remove the mixture of

video platforms used currently and has proven more stable in testing
than Skype”[JG/171 - INQ000546220].
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