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UK COVID-19 INQUIRY

WITNESS STATEMENT OF CAROLYNE WILLOW

I, Carolyne Willow, of Article 39, 1 Cranmer Street, Nottingham NG3 4GH, will say as follows:

1. | founded Article 39 in 2015 and was its director from that time until the end of 2024. |
qualified as a social worker in 1988 and was called to the Bar in 2023. | now have a part-
time advisory role with Article 39. | started my social work career in child protection and
lectured in social policy and social work, before becoming a children’s rights officer for
children in care and care leavers in the early 1990s. | have held specialist posts at the
National Children’s Bureau and led the Children’s Rights Alliance for England between 2000
and 2012. | have worked closely with United Nations and Council of Europe human rights
bodies and written extensively on children’s rights across the past 30 years. My first book
was ‘Children’s Rights and Participation in Residential Care’ (1996), and the latest ‘Children
Behind Bars. Why the Abuse of Child Imprisonment Must End’ (2015). | have served on
many different advisory groups across my career, the most relevant for this Inquiry being:

1.1. Department for Education’s expert advisory group on children and young people’s
advocacy services (2020 onwards).

1.2. Care Quality Commission’s (‘CQC’) expert advisory group on closed cultures (2020-
21).

1.3. CQC'’s expert advisory group on restraint, seclusion and segregation (2019-20).
2.  This statement is made in response to the Inquiry’s request dated 4 April 2025 under Rule

9 of the Inquiry Rules 2006. | am authorised to make this witness statement on behalf of
Article 39.
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PART A - ARTICLE 39

3.  Article 39 is a small, independent charity which fights for the rights of children living in state
and privately-run institutions (including children’s homes, mental health inpatient units,
prisons and supported accommodation for looked after children aged 16 and 17} in England.
It takes its name from Article 39 of the United Nations Convention on the Rights of the Child
(UNCRC), which entitles children who have suffered rights violations to recover in

environments where their health, self-respect and dignity are nurtured.

4. Article 39 leads nationally in raising awareness of the rights, views and experiences of
children; providing legal education and tailored advice to independent advocates for
children and young people; running national campaigns to strengthen children’s law and
policy; and pursuing strategic litigation that challenges serious and/or systemic children’s

rights breaches.

5. Our England-wide Children and Young People’s Advocates Network has over 580 members
working with vulnerable children and young people in a variety of circumstances,
predominantly those in care and care leavers. Through its advice service and engagement
with young people and independent advocates, Article 39 has rare insight into the
challenges facing looked after children across the country, as communicated by them. One
of Article 39’s specialist training courses is ‘Protecting children’s rights in instifutional
settings’, which brings together learning from independent inquiries and investigations into
institutional child abuse from the 1960s to the present day. This extensive body of
knowledge of the rights violations suffered by children over the decades, and failures of
various organs of the state to listen to and protect children, underpins our public policy

advocacy and drives our strategic litigation.

6.  Article 39 maintained its core work throughout the pandemic and undertook new activities
in response. This included correspondence with government seeking the release of child
prisoners and challenging their confinement in cells and restrictions on their education and
time with families. In June 2020, we brought judicial review proceedings challenging
secondary legislation which deleted and diluted 65 safeguards for looked after children and
others in contact with children’s social care. After the national lockdowns, we took legal
action to challenge secondary legislation which introduced age-based placement decision-
making for looked after children — which, in our view, entrenched and sought to legitimise
discriminatory practices that had developed before and during the pandemic. We describe

these various actions in Part C of this statement.
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PART B — CHALLENGES FACING CHILDREN BEFORE THE PANDEMIC

7.  This Part is split into five subsections:

= Challenges facing looked after children and those living in institutional settings pre-
pandemic.

= Measures in place to mitigate these challenges.

= Significant trends in the lives of looked after children and those living in institutional
settings.

»  Article 39's view of the understanding of government departments and other bodies
of the challenges faced by looked after children and those living in institutional
settings.

= Role of national independent bodies in promoting and protecting the rights of

children.

Statistics used in Part B

8. Government uses 31 March of each year to collect a variety of snapshot data. The Inquiry
has asked Article 39 to reflect on children and young people’s lives and circumstances in
the immediate period prior to the pandemic, 1 January 2018 to 31 December 2019. Where
official information is not available for the end of December 2019, we have relied instead on
31 March 2020 data.

Pre-pandemic challenges for looked after children and those living in institutional settings

Child poverty

9. The UNCRC grants every child the right to a standard of living necessary for their full
development. UN member states which have ratified the treaty (as the UK did in 1991,
although it has not been fully incorporated into UK law) are required to take measures to
support parents and other caregivers to implement this right (article 27). Childhood poverty
is therefore a breach of a child’s human rights in and of itself. Nearly a third (30.7%) of
children in the UK were living in relative poverty (after housing costs) in 2019/20, and a
quarter endured absolute poverty. (Relative poverty is where a household has below 60%
median household income in the year being measured; absolute poverty is below 60% of
2010/11 median income.) For families where at least one person was disabled, the relative
child poverty rate was 37% in 2019/20 [Exhibit CW/001 — INQO00650970].

10. It is too simplistic to draw a line of causation between child poverty and entry into public

care or custody. However, children in these circumstances are overwhelmingly drawn from
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11.

poor families, poor neighbourhoods and poor areas. Government action (and inaction) to
end child poverty is therefore of direct relevance to the children we serve at Article 39:

10.1. Research undertaken between 2014 and 2019 by the Child Welfare Inequalities
Project found that children living in the 10% most deprived areas of the UK are over
10 times more likely to be looked after by local authorities than children in the 10%
least deprived areas [Exhibit CW/002 — INQ000620752].

10.2. Latest government data show 47.4% of children attending state special schools and
30.1% of those attending independent special schools are eligible for free school
meals — compared with 24.6% of children across all school types [Exhibit CW/003 —
INQO00620753].

10.3. Analysis conducted as part of the longitudinal Millenium Cohort Study found that
children aged 11 in the bottom fifth income group were four times as likely as those
in the top fifth income group to have severe mental health difficulties. The rate of
detention under the Mental Health Act 1983 (adults and children aggregated) for the
most deprived area is 151.3 per 100,000 of the population compared with 43.4 for
the least deprived area [Exhibit CW/004 — INQO00620757]. The Office for National
Statistics reported in 2019 that 17% of primary school-aged children whose parents
receive social security have a mental disorder, compared with 5% of those whose
parents do not receive such support [Exhibit CW/005 — INQ000620758].

10.4. Areview of 200 children sentenced to custody in England and Wales found that 51%
lived in a deprived household and/or unsuitable accommodation prior to
incarceration [Exhibit CW/006 — INQO00620758]. An analysis of government data
for children matched to Key Stage 4 academic years 2012/13, 2013/14 and 2014/15
found 85% of those given custodial sentences of 6 months or less, and 82% of those
given custodial sentences of 24 months or more, were eligible for free school meals
[Exhibit CW/007 — INQO00650971].

The challenges for children living in poverty are all-encompassing, affecting every aspect
of their wellbeing and development, and future life chances. Two government policies prior
o the pandemic are now widely accepted as substantially increasing the number of children
in poverty and creating greater hardship for families already struggling:

11.1. From 15 April 2013, the maximum amount of social security provided for a family (or
individual claimant) cannot exceed an annual amount linked to the average weekly
wage (‘benefit cap’). Child benefit counts towards the cap.

11.2. From 6 April 2017, families were disentitled to child tax credits and the child element
of universal credit for a third or subsequent child (‘two-child limit’). The Child Poverty
Action Group states, “This tax on siblings is the biggest driver of rising child poverty
in the UK today” [Exhibit CW/008 — INQ000620760].
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Child abuse and neglect

12. Experiences of abuse and neglect within the family are prevalent among looked after
children and those living in state and privately-run institutions (see also pre-pandemic trends
at paragraph 61 below):

12.1. Abuse or neglect was the primary reason for children being looked after in March
2020, accounting for 65% of the care population [Exhibit CW/009 — INQ000621165].

12.2. Researchers at the University of Birmingham found that people abused in childhood
are four times as likely to develop serious mental ill-health than those with no
recorded abuse in childhood. Using data recorded on GP patient files between 1995
and 2018, the researchers found 6% years old to be the average age for children to
have suffered maltreatment [Exhibit CW/010 — INQ000621166]. Other research
shows significantly heightened risk of suicide attempts and ‘probable psychotic
disorder’ associated with rape and other sexual abuse in childhood [Exhibit CW/011
—INQ000621170].

12.3. In 2019, the Crime Survey for England and Wales reported that 32.2% of disabled
adults had experienced abuse before the age of 16, compared to 18.9% of those not
disabled [Exhibit CW/012 — INQ0O00650972].

12.4. A review for the Youth Justice Board (‘YJB’) found that between a third and up to
92% of children suffered maltreatment prior to being remanded or sentenced to
custody [Exhibit CW/013 — INQO00621177]. Over a third of children entering custody
in 2018/19 had either been the subject of a child protection plan or were currently
the subject of a child protection plan [Exhibit CW/014 — INQO00650973].

Deficiencies in local authority children’s services

13. The wider context for vulnerable children and young people pre-pandemic was that many
of their local authorities were struggling to provide good children’s services. At the end of
August 2019, 41% of local authority children’s services were judged to be good by Ofsted,
and a further 8% were deemed outstanding. However, 39% required improvement and 12%
were rated as inadequate — meaning half (51%) of local authorities were operating below
Ofsted’s standard of good. For services relating to children in care and care leavers, 52%
were performing below the level of good. The percentage of local authorities operating
below the level of good in respect of their help and protection functions was higher still at
63% [Exhibit CW/015 — INQ000620797].

14. Signalling wider workforce pressures, the Children’s Commissioner for England collected

data from local authorities which showed that only 39% of looked after children had no

change in social worker in the 12 months to 31 March 2020. More than a quarter of looked
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15.

16.

after children (27%) had experienced at least two changes of social worker that year [Exhibit
CW/016 — INQO00650974].

Looked after children and others receiving protection and support from children’s social care
faced many inter-related ‘system challenges’ prior to the pandemic, including:
15.1. Large numbers of children were sent to live many miles from their home areas,
dislocating them from their families, education, communities and local services.
15.2. A significant proportion of looked after children endured repeated disruption.
15.3. Looked after teenagers were increasingly being placed in unregulated
accommodation, unaccompanied asylum-seeking children disproportionately so.
15.4. Coercive forms of behaviour management were prevalent in places of detention.
15.5. Children’s access to effective support and remedies for challenging rights breaches
was frequently deficient and sometimes non-existent.
15.6. Isolation, loneliness, poverty, housing insecurity and educational inequality were

common experiences for young people leaving care.

Each of these system challenges is considered below.

Large numbers of children living outside their home area

17.

Prior to the pandemic, many thousands of children separated from their families had the
additional challenge of being geographically distant. For looked after children, this was
largely due to insufficient local provision and ran counter to the legal presumption that the
most appropriate placements for looked after children will be in their local area (section
22C(7)-(8) Children Act 1989):

17.1. Around 16,000 (20%) of the approximately 80,000 children looked after by local
authorities were living more than 20 miles from their home area on 31 March 2020
[Exhibit CW/017 — INQO00541148]. Of these, 2,920 children were living over 100
miles from their home area [Exhibit CW/018 — INQ000620823]. There were notable
regional disparities, with 31% of looked after children from the East of England and
29% from the South West living more than 20 miles from their home area compared
with 11% of those from the North East. Over 4,000 children living in children’s homes
and semi-independent (unregulated) accommodation on 31 March 2020 were more
than 20 miles from their home area (38% of all children in these types of settings).
Nearly 7 in 10 (68%) looked after children attending residential schools across 2020
were more than 20 miles away from their home area [Exhibit CW/019 —
INQO00650975].

17.2. The Chair of the All Party Parliamentary Group for Runaway and Missing Children
and Adults told a BBC Newsnight investigation in 2019 that looked after children sent
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18.

far away from home were prey to criminal and sexual exploitation: “Amid the sfories
of chronic misery and loneliness, two stand out: one of a boy who aftempted to hang
himself on Christmas day, and a girl who walked 10 miles to try to get home” [Exhibit
CW/020 — INQO00620834].

17.3. Around 4,900 children attended residential special schools in 2017 [Exhibit CW/021
— INQO00620835]. Data on children’s locations is not routinely published by
government. However, a 2014 review by the Children’s Commissioner for England
found that 31% of children boarding at residential special schools are located outside
their home local authority [Exhibit CW/022 — INQ0O006208386].

17.4. Freedom of information (‘FOI’) research by Article 39 elicited that over 1,000 children
each year were admitted to ‘out of area’ mental health inpatient care facilities
between 2016/17 and 2018/19, the majority of whom were detained under the
Mental Health Act 1983 [Exhibit CW/023 — INQ000620837].

17.5. A national census in September 2016 of children deprived of their liberty under the
Mental Health Act 1983, the Children Act 1989 or criminal justice legislation found
the vast majority were outside their home county area, and high proportions were
detained outside their specific UK nation (84% of children in secure accommodation,
64% of children in mental health detention and 59% of children in prison) [Exhibit
CW/024 — INQ000620838]. Amendments to the Children Act 1989 in 2017 made it
administratively easier to send looked after children from England to secure units in
Scotland. There were 29 secure children’s homes in England and Wales in 2002; by
2020, this had reduced to 13 [Exhibit CW/025 — INQ000620839].

Irrespective of whether looked after children and those living in institutional settings report
feeling happy and contented — see, for example, research by Coram Voice and the
University of Oxford with nearly 10,000 looked after children between 2016 and 2021, which
found just under a third of those aged 11-18 rated their well-being as very high [Exhibit
CW/026 — INQ000620840] — there are always safeguarding risks. Children’s separation
from their family and community can evoke deep feelings of loss, isolation, and even
abandonment. Being sent to live many miles from home can frustrate children’s quality time
with their parents and other family members, exacerbate homesickness and compound
feelings of powerlessness. Geographical dislocation can damage or destroy peer
friendships, and disrupt children’s enjoyment of hobbies, interests and other leisure
activities. A small study of what makes looked after children happy in one local authority
found children and young people mostly citing hobbies and activities and spending time with
their family and friends [Exhibit CW/027 — INQ000620841]. The extent to which looked after
children are helped to continue their hobbies and interests, and maintain their relationships

with family and friends, particularly when they have been moved from their home area, is
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not recorded in national data so it is impossible to gauge the pre-pandemic position. For
families living in poverty and reliant upon public transport, travelling long distances can
prove impossible. All of this increases children’s vulnerability, both in the short- and long-
term. Further, health and social care services which rely upon children being able to form
trusting relationships — with social workers and counsellors for example — can also be
disrupted. A review by the Children’s Commissioner for England in 2019 of children’s views
and experiences of living in children’s homes heard from a girl who said, “You lose
everything being in care”. She had not seen her mum for three months due to her children’s
home being eight hours away from her family home [Exhibit CW/028 — INQ000620842].

19. Safeguarding is made more difficult when children live at a distance from their local
authorities, since this affects the regularity and duration of social worker visits. Furthermore,
having children dispersed across the country also impedes how well individual local
authorities can, over time, build up a full picture of safeguarding concerns connected to
individual institutions and service providers — because their line of sight is, at best, on
children from their area living there, rather than the totality of all children’s experiences and
concerns. For example, a national review of serious systemic abuse of disabled children
living in three residential special schools/registered children’s homes run by the Hesley
Group in Doncaster found that 43 (78%) of the 55 placing local authorities had prior
concerns about the establishments [Exhibit CW/029 — INQO000620774]. Yet it took
whistleblowing to Doncaster Children’s Trust and parents speaking to the media about what

had happened to their children before the three homes were closed.

20. It is important to acknowledge that the Independent Inquiry into Child Sexual Abuse’s
(IICSA) investigations of a wide range of institutional settings, including boarding schools,
the children’s care system and child prisons, found that even when there was overwhelming
evidence that children were being harmed, there were significant and sustained failures to
protect them. ICSA highlighted institutions and organisations acting defensively and putting
their own interests above those of children [Exhibit CW/030 — INQO00620844].
Nonetheless, local authorities and children safeguarding partnerships having up-to-date
information about the totality of children’s experiences in an individual setting over time, and
the cumulative concerns of family members and others, is an essential prerequisite for

protecting children’s rights in institutional settings.

A significant proportion of looked after children endured repeated disruption
21. Stability at home is critical to children’s happiness and well-being. It gives them a sense of
belonging and safety and is the base from which they interact with the world. Only 68% of

looked after children had lived in the same placement for at least two years by 31 March
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2020; 8,470 (11%) children had experienced three or more placements. Across the year,
1,100 placements ended due to concerns relating to child protection or the child’s care; and
2,300 placements ended following the child’s request [Exhibit CW/031 — INQ000650987].
The Children’s Commissioner for England analysed data for 2018 and 2019, finding that
older children entering care, children with social, emotional and mental health difficulties
and children whose first placement was a children’s home or other residential setting were
more likely to experience placement disruption and instability [Exhibit CW/032 —
INQO00620845].

Looked after teenagers increasingly placed in unregulated accommodation

22.

23.

24.

The use of semi-independent and independent accommodation for looked after children
increased substantially in the decade leading up to the pandemic — from 3,430 children in
2010 to 6,190 (an 80% increase) in 2019 [Exhibit CW/033 — INQ000621244].

Establishments which provide care and accommodation wholly or mainly for children must
be registered as children’s homes — sections 1 and 11 Care Standards Act 2000 — so the
defining feature of semi-independent and independent accommodation is that children do
not receive care. This kind of accommodation is intended to be used rarely for looked after
children, the vast majority of whom should be in regulated settings where they receive care
and consistent supervision and protection where they live. The Children Act 1989 prioritises
family-based care for looked after children — firstly, within the child’s own family, then their
wider networks and, if neither of these is possible, with foster carers. Children’s homes are
the next placement choice, followed by ‘other arrangements’ (section 22C). Before (and
during) the pandemic, semi-independent and independent accommodation (falling under
‘other arrangements’) was unregulated, and several investigations revealed that children
were suffering serious harms due to adult abusers being able to exploit their vulnerabilities
and the unprotected nature of their living arrangements. Unlike children’s homes and other
institutional settings, there was (and remains today, even though regulation was introduced
in 2023) no requirement for this kind of accommodation to have an adult on the premises
24 hours a day. A young person with experience of living in this type of accommodation as
a looked after child told Article 39: “It’s like a house without parents” [Exhibit CW/034 —
INQ000620847].

Government statistics showed that nearly a third of looked after children living in
unregulated semi-independent and independent accommodation in 2019 were the subject
of a care order [Exhibit CW/033 — INQ000621244] - these were children found by the Family

Court to have suffered, or to be likely to suffer, significant harm within their families. Many
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25.

26.

27.

children living in unregulated accommodation were therefore indisputably extremely

vulnerable.

Across the year to September 2020, the Children’s Commissioner for England found that
children in unregulated semi-independent and independent accommodation were
“frequently living alongside vulnerable young adults (usually up to 25 years) battling with
their own difficulties, including those struggling with homelessness, mental ill health,
addiction, or even ftransitioning from prison back into the community” [Exhibit CW/035 —
INQO00231367]. Her investigation heard that looked after children were often going without
essentials such as bedding, curtains and cooking utensils; children’s descriptions of their
living areas included “disqusting”, “absolutely terrible”, and ‘like a prison cell’”.
Unaccompanied asylum-seeking children were found to be disproportionately placed in this
kind of accommodation — 36% of unaccompanied children aged 16-17 were living in these
unregulated settings in March 2019 compared to 23% of all looked after children from this
age group [Exhibit CW/035 — INQ000231367].

The Times newspaper obtained data from the Department for Education which showed that
50 looked after children aged 16 and 17 had died in unregulated accommodation in the
decade to 2021 [Exhibit CW/036 — INQ000621194]. When BBC Newsnight asked the
Department for Education about the 14 looked after children who had died in this kind of
accommodation between April 2018 and September 2020, it was told that more than half of
the children had taken their own lives [Exhibit CW/037 — INQ000621195].

Following litigation, Article 39 obtained the report from a national safeguarding review

examining 89 cases where a looked after child had died or suffered serious harm between

June 2018 and June 2020. The vast majority (84%) of those who had suffered serious harm

were secondary age, and the largest cohort (48%) was aged 16-18. The review analysed

more closely the circumstances of 48 children who had died or suffered serious harm

because of the abuse or neglect which led to them first entering care. lts four main findings
were [Exhibit CW/038 — INQ000620852]:

27.1. There were not enough suitable, regulated homes: “... clear evidence that for many

of these children due to their high level of complex and challenging needs mainly as

a result of childhood trauma ... placements are at times impossible to commission”,

“... many examples of secure welfare criteria [set out in section 25 Children Act 1989]

met [for an individual child] but there was no placement availability of secure welfare

beds”, “Many of the children who are 16+ are placed in semi-independent

unrequlated provision as this is the only available placement which however do not
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have residential staff and struggle to meet their needs and do not reduce risk taking
behaviour”.

27.2. Children’s emotional and psychological needs were not being met: “Children
frequently have historically had no therapeutic work to help them with their childhood
trauma/behaviour’.

27.3. Children were suffering serious crimes and exploitation in care: “A high number of
vulnerable females [in care] appear to be victims of rape/sexual assault/CSE [child
sexual exploitation]; boys in care “are victims or perpetrators of
stabbing/assault...even when children are [sent] fo other LA areas to minimise risk”.

27.4. There was ‘peer on peer abuse’ in seven (15%) of the 48 cases reviewed. Four
‘involved the stabbings/assault and sexual assault of children” in the same

residential unit or foster family.

Coercive forms of behaviour management prevalent in places of detention

28. Physical restraint and segregation were dominant forms of behaviour management in
places of detention prior to the pandemic. Within mental health settings, child patients
experience significantly higher levels of restraint than adult patients. NHS data show there
were 21,208 instances of restraint used on 616 children in 2019/20, giving an average of
34 restraints per child over that 12-month period. This is more than three times the overall
average for patients of all ages [Exhibit CW/039 — INQ000620853]. While the statistics apply
to community-based services as well as inpatient care, the majority relate to children’s

periods in hospital.

29. At the end of 2018, the Independent Review of the Mental Health Act 1983 published its
final report, stating, “... restraint continues to be a routine occurrence on many wards,
affecting disproportionately both those from ethnic minority communities, women and girls.
This is particularly fraumatising when the restraint is pain-based or prone [face-down]
restraint, and can lead to significant trauma for those restrained, as well as for the people
that see it happen” [Exhibit CW/040 — INQO00620854]. Article 39 sought to ensure the
Mental Health Units (Use of Force) Act 2018 contained specific protections for children and
supported a group of young people who had been detained under the Mental Health Act
1983 as children to share their views and experiences for the accompanying statutory
guidance (issued in December 2021) [Exhibit CW/041 — INQ000621197].

30. Inthe period leading up to the pandemic, there were growing concerns about the safety and
wellbeing of children in mental health inpatient care, for example:

30.1. Following revelations that 20 members of staff had been suspended from a

Middlesbrough hospital in January 2019 after using unauthorised restraint
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techniques on children [Exhibit CW/042 — INQO00620855], Article 39 obtained data
showing that at least 20 formal complaints had been made by children or their
parents since 2013/14 [Exhibit CW/043 — INQ000620856].

30.2. An inspection of an inpatient adolescents’ service in Northampton in 2019 found a
punitive culture in 3 of 11 wards. There had been 31 serious incidents reported in
the year to July 2019, 9 of which involved abusive use of force — “staff dragging,
physically harming patients or using inappropriate techniques during restraint
incidents”. Particularly dangerous face-down (prone) restraint had been used in 232
incidents between February and July 2019; and children had been given rapid
tranquilisation following such restraint on 39 occasions. Seclusion had been used
582 separate times between February and July 2019. Children had been held in
long-term segregation 24 times across the same seven-month period [Exhibit
CW/044 — INQO00620857]. A Channel 4 Dispatches programme had previously, in
2017, reported distressing allegations of the mistreatment of three patients within
the same setting, one of whom had died from severe constipation. Parents of a girl
detained under the Mental Health Act 1983 asked the then government health
minister, Norman Lamb MP, to visit her in hospital. He told the programme: “... it
seemed to be that a 15-year-old girl was being treated in effect like a prisoner. It was
one of the most shocking things that I've seen in my time in parliament. Just as a
human being | was just horrified” [Exhibit CW/045 — INQ0O00620858].

30.3. NHS data show that 101 girls and 26 boys were given rapid tranquilisation (chemical
restraint) in 2019/20 [Exhibit CW/039 - INQ000620853]. In a review by the Children’s
Commissioner for England, a child described her experience of rapid tranquilisation:
“When you know those nurses are coming into the room it’'s a wave of terror because
you know that it’s happening and | do everything | can but when there’s like seven
people on top of you trying fo hold down each limb of your body, it's the worst thing.
I just cry — don’t do it” [Exhibit CW/046 — INQ0O00620859].

Article 39 was contracted by the Department for Health and Social Care to support a group
of young people to reflect on changes required in mental health legislation drawn from their
own experiences of detention as children. Although the work took place in 2023, young
people’s experiences were from several years earlier. Abusive use of restraint featured
prominently, and placement on adult wards compounded the risks for children. One young
person explained [Exhibit CW/047 — INQ0O00620860]:

The staff on the ward were not frained on child restraint so often | ended up really hurt and

often they would call response and it would be like really big men who were used to going

up to forensics to restrain people, and then coming to restrain me, a little girl at the time
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32.

33.

basically. If was horrific. | found that they were so much more restrictive, like | couldn't even

have my teddy at one point and that was my one bit of comfort.

The high prevalence of restraint and injuries caused to children in custody continued to be
a major concern for Article 39. As important context, several local and national reviews into
child prisons had followed a BBC Panorama undercover investigation into child abuse in
Medway secure training centre (‘STC’). That child prison, run by G4S, was closed in March
2020 after pressure from Article 39 and other children’s rights and child protection experts
[Exhibit CW/048 — INQ000620861]. One of the consequences of the Panorama exposé was
a landmark government commitment in December 2016 to phase out child prisons [Exhibit
CW/049 — INQO00598112]. A review of youth custody the following year stated that the YJB
(then responsible for the children’s secure estate) “has acknowledged that the [children’s
secure estate] is not fit for the purpose of caring for or rehabilitating children and young
people” [Exhibit CW/050 — INQ000598100].

Significant concerns relating to the use of force in child prisons in the period immediately
preceding the pandemic included:

33.1. HCSA’s investigation into custodial institutions found 1,070 alleged incidents of
sexual abuse (578 were sexual assault or rape) between 2009 and 2017. The inquiry
stated that, “Pain compliance contributes to a culture of fear and has the effect of
silencing the child at a time when it is important that the child feels safe to speak out
about aspects of their lives, including sexual abuse” [Exhibit CW/051 -
INQO00620866].

33.2. In December 2018, two prison officers were convicted for the ‘punishment beating’
(actual bodily harm) of a child following restraint in Wetherby young offender
institution ("YOI') [Exhibit CW/052 — INQO00620864].

33.3. An independent review of pain-inducing restraint, established in October 2018
following litigation by Article 39, “frequently witnessed” the infliction of pain on
children when there was no risk of serious harm (suggesting widespread unlawful
use) [Exhibit CW/053 — INQ000620865].

33.4. Children required medical treatment following 43 use of force incidents in 2019/20;
in a further 2 incidents they required hospital treatment; and there were 251
instances where children had displayed official ‘warning signs’ — which are defined
as, “Lost or reduced consciousness, [the child] abruptiy/unexpectedly stopped
struggling or suddenly calmed down, blueness of lips/fingernails/ear lobes
(cyanosis), tiny pin point red dots seen on the skin (upper chest, neck, face, eyelids),
difficulty breathing, complaints of feeling sick, vomiting, and complaints of difficulty
breathing” [Exhibit CW/054 — INQ000621201].
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34.

35.

36.

33.5. In February 2019, ICSA had described the use of pain-inducing techniques in child
custodial institutions as “a form of child abuse” which subjugate children and make
it more difficult for them to report sexual abuse [Exhibit CW/051 - INQ000620866].
Article 39 sought information in July 2020 about the characteristics of children who
had been inflicted with a pain-inducing technique in child prisons in 2018/19. We
found that 45% of the children and young people were from black, Asian and minority
ethnic communities [Exhibit CW/055 — INQ0O00650961].

In January 2020, Article 39 published data we had obtained from local authorities showing
there had been 557 allegations of abuse and neglect in England’s (then) 7 child prisons
across the preceding three years. A separate Article 39 FOI request to the Ministry of Justice
revealed there were 359 prison restraint incidents in the preceding two years which resulted
in children suffering serious injuries or compromised breathing. In 14 incidents, a child
abruptly or unexpectedly stopped struggling while under restraint [Exhibit CW/056 —
INQO00620867].

Also in January 2020, the prisons inspectorate published a thematic review of the use of
separation / segregation in child prisons. Drawn from surveys conducted with child prisoners
in 2018/19, and fieldwork in spring 2019, the review found, “/n most cases, [separated]
children were regularly subject to a regime that constituted solitary confinement: locked up
for more than 22 hours a day, without meaningful human contact” [Exhibit CW/057 —
INQOO0586968]. This is the international definition of solitary confinement, derived from the
UN Standard Minimum Rules for the Treatment of Prisoners (known as the Nelson Mandela
Rules). Prolonged solitary confinement is where a child or adult prisoner has been confined
for 22 hours or more each day without meaningful human contact for over 15 consecutive
days [Exhibit CW/058 — INQ000650430].

The Royal College of Paediatrics and Child Health and other health bodies warned in 2018
that solitary confinement carries “serious risks” of “causing long-term psychiatric and
developmental harm” to children [Exhibit CW/059 — INQO000620869]. The prisons
inspectorate’s thematic review of separation / segregation found that prison compliance with
statutory safeguards was poor and there was “ittle opportunity”for children or their families
to challenge their isolation. More than one in five (22%) children surveyed by inspectors
said they currently felt unsafe. The inspectorate called for a radically different approach
designed around the needs of children instead of an adaptation of adult segregation. One
such practice transferred from adult prisons is the use of ‘special accommodation’: a cell
which has been stripped bare of all or nearly all furniture and fittings. Inspectors found
[Exhibit CW/057 — INQO00586968]:
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... at Feltham one child was on a constant watch, which meant he was always in the direct
sight of an officer. This child, who was in crisis, was left to lie on a mattress on the fioor of

a filthy cell for more than 22 hours a day with no meaningful contact.

37. Government accepted 6 of the review’s 10 recommendations, including that all separated /
segregated children would receive “an hour exercising in the open air daily”. A
recommendation that any child assessed as requiring mental health inpatient treatment
should be transferred within two weeks was only partly agreed, due to the frequent
unavailability of this health care for children. Similarly, government only partly agreed that
separated / segregated children should have the same education as other children in prison
(arguably a low bar), stating this was “not practicable’. The recommendation for a wholesale
change in approach designed around children’s needs was only partly agreed as
government stated it was now “urgently” undertaking its own review [Exhibit CW/060 —
INQ000620871].

Children’s access to effective remedies deficient or non-existent

38. Independent advocacy services are the primary means for vulnerable children and young
people to find out about their entitlements and to obtain focused support to raise their
concerns and challenge rights violations. These services were established by local
authorities from the late 1980s for looked after children and care leavers following
widespread abuse revelations. Independent advocacy became available for children in
custody after the restraint-related deaths of two boys in 2004, and extensive evidence being
brought into the public domain of widespread unlawful use of force. Article 39 launched a
national network of children’s rights officers and advocates early in 2019, to provide
practical support to these vital postholders (which we still maintain today). Local authorities
are responsible for arranging the provision of most of children and young people’s advocacy
services [Exhibit CW/061 — INQ000620872].

39. In June 2019, the Children’s Commissioner for England published her second review of
advocacy services for children and young people, finding that 29% of local authorities did
not know how children’s advocacy for health complaints was arranged, despite them being
legally responsible for this since 2012 (through section 223A Local Government and Public
Involvement in Health Act 2007, which was inserted by the Health and Social Care Act
2012). Almost a quarter (23%) of local authorities could not provide information about
arrangements for non-instructed advocacy, which is independent assistance for children
unable at the present time to consider their options and instruct an advocate, due to mental
disorder, disability or very young age, for example. The vast majority (71%) of local

authorities were unaware of the number of times advocacy had been provided for children
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40.

41.

42.

in health settings, and for children with special educational needs and disability. Linking
back to her previous review in 2016, the Children’s Commissioner found “considerable
evidence that a positcode lottery continues to exist” in the provision of independent
advocacy, noting that, “/In some local authorities, less than 75% of care leavers’ referrals
are taken forward, despite the vulnerability of this group ...” [Exhibit CW/062 —
INQO00621203].

The Department for Education began funding a national advocacy safety net in 2017, at
that time run by the charity Coram Voice and called ‘Always Heard’. This was to help plug
the gaps in (statutory) advocacy provision at a local level. Echoing the Children’s
Commissioner for England’s findings set out above, its annual report for 2019 revealed that
over a quarter (at least 26%) of local advocacy services were unable to provide timely
advice and help for children and young people and more than a third (at least 36%) did not
provide a service for the full age range of children and young people legally entitled to
advocacy help. There were restrictions in place around care leavers’ access to advocacy in
at least a quarter of services [Exhibit CW/063 — INQO00650431].

Advocates within institutional settings carry special responsibility for being alert to
institutional abuse, and ensuring children have the information and support they need to
raise concerns and challenge mistreatment. The serious case review of Medway STC,
published in January 2018, epitomises the vulnerability of children to institutional abuse and
the importance of having effective independent support. It found systemic abuse, with 90
children taken to A&E across the previous three years and the reporting of crimes against
children within the prison “stymied”. Interviews with children revealed that restraint was
“excessive”; staff deliberately used force out of sight of CCTV; and children who were
especially vulnerable were victimised — “staff had picked on children who appeared
vulnerable. This included children who did not speak English or were comparatively young
or withdrawn or had no external family support”. A London local authority told the review
that one of its children detained at the centre had been stopped from seeing their social
worker alone [Exhibit CW/064 — INQ000620875].

In February 2019, Article 39 co-ordinated a joint letter to ministers responsible for child
prisons and child protection from concerned non-governmental organisations (‘NGOs’) and
child welfare experts, stating that the serious case review, “makes clear that it was not just
(G4S that failed to protect children but local agencies and the Local Safequarding Children
Board (LSCB) responsible for ensuring effective child protection and safeguarding
arrangements”. The joint letter continued [Exhibit CW/065 — INQO0C0620876]:
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The serious case review on Medway secure training centre lays bare fundamental failings
by external agencies, including the LSCB, the local authority, Kent Police, Medway NHS
Foundation Trust and Barnardo’s [contracted to provide independent advocacy]. The
Independent Chair of the LSCB, John Drew, has concluded: “This was a failure not of one
specific individual or agency but of the whole system that sets out to keep children in

custody safe from maltreatment.”

This is an honest and terribie admission. Children in custody are extremely vulnerable. With
access fo parents tightly regulated and being unable to leave the place of their abuse, they
depend on “the whole system” to competently protect them. This did not happen.

43. Contravening statutory child safeguarding guidance, a contract between the YJB and
Barnardo’s “expressly did not allow” independent advocates to refer child protection
concerns directly to the local authority. When Barnardo’s advocates supported children to
raise concerns about staff behaviour during restraint, there was no requirement for G4S to
inform the charity of complaints’ ouicomes. Assistance from an advocate in debriefing
meetings was only personally offered to children after their first restraint, rather than
following each occasion of restraint [Exhibit CW/064 — INQO00620875], despite a coroner’'s
recommendation that children’s views be systematically sought after every restraint incident
[Exhibit CW/066 — INQO00621204]. Moreover, Barnardo’s advocates were contracted to be
in the centre 17 hours a week yet had no private space in which to meet children. Article 39
maintains that these arrangements seriously impeded children’s access to an effective
remedy for challenging rights violations. We had no reason to believe that arrangements for
challenging rights breaches in other child prisons were any better, thus we were not
confident that children in prison were properly protected — by statutory agencies or through

independent bodies and advocates — in the period immediately before the pandemic.

Continuing disadvantages for young people post-care
44. Annually published government data illustrate the significant challenges faced by young
people who were formerly looked after. The data relating to 31 March 2020 showed:

44.1. 85% of care leavers aged 19 to 21 were living in accommodation deemed suitable
by their local authority (corporate parent); 6% were living in accommodation deemed
unsuitable; and corporate parents had no information for 9% (2,560) of young people
this age they had formerly looked after [Exhibit CW/067 — INQ000621209].

44.2. 58% of 18-year-olds eligible to ‘stay put’ with their foster carers were in this kind of
living arrangement, reducing to 34% of those aged 19, and just 22% of those aged

20. (Intending to emulate family life, the entitlement to ‘stay put’ with foster carers
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from the age of 18 to 21 came into force in May 2014) [Exhibit CW/068 —
INQ000621205].

44.3. 60 care leavers aged 17 to 18 (1% of all care leavers this age on 31 March 2020)
were recorded by their corporate parent as being homeless, and a further 310 19 to
21-year-olds (also 1% of this age group of care leavers) were homeless [Exhibit
CW/069 — INQO00621206].

44.4. Almost a third (31%) of care leavers aged 17 to 18 and 39% of those aged 19 to 21
were not in education, employment or training (compared with 11% of all young
people aged 16 to 24) [Exhibit CW/070 — INQOO0650977].

44.5. Just 3% of 17- to 18-year-olds formerly looked after were attending higher education
(compared with around a third of all 18-year-olds) [Exhibit CW/070 -
INQO00650977].

45. Coram Voice and the Rees Centre at the University of Oxford analysed the views and
experiences of care leavers aged 16 to 26+ years (n=1,804; the largest cohort was aged
18-20) in 21 English local authorities between 2017 and 2019, finding that [Exhibit CW/071
— INQO00103038]:

45.1. 22% had always/often felt lonely over the preceding few weeks compared with 10%
of young people in the general population.

45.2. 24% had a disability or long-term health problem compared with 14% of young
people in the general population.

45.3. 36% did not always feel safe at home compared with 9% of young people in the
general population.

45.4. Of particular significance for the forthcoming national lockdowns, 91% had a
smartphone, 76% could afford to pay their mobile phone bills, and 83% were able to

connect to the Internet at home.

46. Research published after the pandemic, though relating to data collected between 1971
and 2001, found that care experienced children and adults have a 62% increased risk of
premature death than those who lived with their parents as children. Even when comparing
those with and without care experience from similar socio-economic backgrounds, the risk
of premature death was still 43% higher for those who had been looked after [Exhibit
CW/072 — INQO00620878].

Measures in place prior to December 2019 to mitigate challenges faced by children

47. The inadequacies of the children’s care system were widely recognised prior to the

pandemic and England’s two main political parties committed in their 2019 general election
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48.

49.

50.

51.

manifestos to undertake wide-ranging reviews [Exhibits CW/073 — INQO00279875 and
CW/074 — INQO00621210]. There was therefore widespread anticipation prior to December

2019 that radical change was on its way for looked after children and care leavers.

There were several very significant policy developments for children in mental health
inpatient care between 2015 and 2019, including commitments that by 2020/21 all children
would receive care close to home, hospitalisation would no longer be prolonged due to
insufficient specialist community-based settings, and child admissions to adult wards would
have ceased [Exhibit CW/075 — INQO00593427]. As noted above, the Mental Health Units

(Use of Force) Act 2018 was passed to minimise the use of restraint in inpatient care.

A review of residential special schools was undertaken in 2016/17 and one of its
recommendations was for national quality standards to replace the national minimum
standards then in place. Ofsted had told the review that this would improve the quality of
care provided to children and empower inspectors to challenge poor practice, as had
happened when quality standards were introduced in 2015 for children’s homes [Exhibit
CW/021 — INQO00620835]. Government committed fo such quality standards in 2018
[Exhibit CW/076 — INQO00620882] However, revised standards for residential special

schools were not published until 2022, and they were not reformulated as quality standards.

As outlined above, government had pledged in December 2016 to phase out child prisons,
though no strategy was ever published to achieve this. In August 2019, the Ministry of
Justice published its response to the prisons inspectorate’s ‘urgent notification’ in respect
of Feltham YOI. The urgent notification process is the highest intervention available to the
prisons inspectorate when it has grave concerns about a particular prison; this was the first
time the process was used for a child prison. The action plan contained a commitment to
review use of force governance and safeguards within Feltham YOI and improve restraint
training. Family visits would also be prioritised and telephones installed in children’s cells
[Exhibit CW/077 — INQO00620883].

More widely, the UK Government had first committed in 2010 to give due consideration to
the UNCRC when making legislation and policy affecting children. This commitment was
repeated by the then Children’s Minister Nadhim Zahawi MP in a statement to parliament
in November 2018 [Exhibit CW/078 — INQO00620884]:

As we approach the 30th anniversary of the Convention on the Rights of the Child, | would
like to reaffirm the value that this Government places on the UNCRC and our ongoing

commitment to give due consideration to the UNCRC when making policy and legisiation.
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Significant trends in the lives of looked after children and those living in state and

privately-run institutions immediately prior to the pandemic

52. Several very significant trends affected the lives of looked after children and those living in
state and privately-run institutions prior to the pandemic:

= The rates of children entering care and mental health detention had risen, while the
numbers entering custody and attending residential special schools had decreased.

= High Court orders were increasingly sought for the deprivation of liberty of very
vulnerable children within the community.

= Children were entering care at an older age and with multiple, complex needs, and
they were more likely to be placed in residential / institutional settings.

= Children from black, Asian and minority ethnic communities were significantly over-
represented in places of detention.

= Unaccompanied asylum-seeking children were significantly over-represented in
unregulated accommodation.

=  Government appeared increasingly determined to deregulate many aspects of

children’s social care, including key safeguards for looked after children.

Children entering care, places of detention and residential special schools

53. Between 2010 and 2020, the number of looked after children in England increased from
64,400 to 80,080, with the proportion of children aged 10 and older rising from 60% to 63%
[Exhibit CW/079 — INQO00650978]. The rate of looked after children was 67 per 10,000
children in 2020, up from 58 per 10,000 children in 2010 [Exhibit CW/031 — INQO0O0650987].

54. The rate of Mental Health Act 1983 detention for children in England was 9.7 per 100,000
population in 2019/20 [Exhibit CW/080 — INQO0C0650979], up from 8.9 per 100,000
population in 2016/17 (when annual statistics were first disaggregated by age) [Exhibit
CW/081 — INQO00650960]. The respective rates for mental health detention of children
aged 16 and 17 in 2016/17 and 2019/20 were 57.5 per and 62.5 per 100,000 population.

55. The average number of children in custody at any one time in 2009/10 was 2,418 [Exhibit
CW/082 — INQO00620887]. This had significantly reduced to 780 children a decade later
[Exhibit CW/083 — INQ000598101].

56. In 2004, the prisons inspectorate and YJB began publishing annual data from surveys with

children in custody. Comparing the first published report (2004) with the closest pre-

pandemic report (2020), there are two striking trends — as fewer children were sent to these
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penal institutions, the proportion of those from the care system and those from black, Asian

and minority ethnic communities significantly increased.

56.1. Between November 2001 and March 2003, survey data showed that 37% of boys
and 43% of girls in YOIs had formerly spent time in children’s homes or foster care.
Between April 2019 and end March 2020, 52% of children in YOIs and STCs
reported that they had previously been looked after [Exhibit CW/084 -
INQO00650962].

56.2. Between November 2001 and March 2003, survey data showed that 23% of boys
and 26% of girls in YOls were from black and minority ethnic groups. Between April
2019 and end March 2020, 55% of children in YOIs and STCs reported that they
were from a minority ethnic group [Exhibit CW/084 — INQO00650962]. See also

section on racial disparity in places of detention below.

57. A quarter of children in YOIs and STCs in 2019/20 reported being disabled, and more than
a third (36%) had health problems (including mental health problems) [Exhibit CW/084 —
INQO00650962].

58. The number of children boarding in residential special schools reduced from around 7,600
to 4,878 between 2010 and 2017 [Exhibit CW/021 — INQO00620835].

Increasing use of High Court’s ‘last resort’ deprivation of liberty orders

58. The High Court’s use of its inherent jurisdiction to deprive children of their liberty in non-
specialist settings increased sharply before the pandemic. Local authorities seek these
orders when a child has a very high level of need and is at risk of significant harm, but there
is no available secure accommodation, or they do not meet the criteria for secure
accommodation (set out in section 25 Children Act 1989) or admission to mental health
inpatient care. Ad hoc arrangements are made around each individual child, with restrictions
typically maintained through high staff to child ratios, strict control of the child’s personal
possessions and use of CCTV surveillance. So-called ‘solo placements’ are common,
where children live alone in the property with staff and therefore have no opportunity for
ordinary childhood peer friendships and support. There were 332 applications to the High
Court for deprivation of liberty orders for children in England in 2019/20 — more than a
threefold increase on the 103 applications in 2017/18 [Exhibit CW/085 — INQ0O00620823].

60. The lack of specialist provision for highly vulnerable children was attracting strong judicial
criticism pre-pandemic. For example, in Re X (A Child)(No.3) [2017] EWHC 2036 (Fam),

the then President of the Family Division, Sir James Munby, condemned “the disgraceful

and utterly shaming lack of proper provision” at [37]:
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What this case demonstrates, as if further demonstration is still required of what is a well-
known scandal, is the disgraceful and utterly shaming lack of proper provision in this country
of the clinical, residential and other support services so desperately needed by the
increasing numbers of children and young people afflicted with the same kind of difficulties
as X is burdened with. We are, even in these times of austerity, one of the richest countries
in the world. Qur children and young people are our future. X is part of our future. It is a
disgrace to any country with pretensions to civilisation, compassion and, dare one say it
basic human decency, that a judge in 2017 should be faced with the problems thrown up

by this case and should have to express himself in such terms.

Age and needs of children entering care, and high costs of their care

61. On 31 March 2020, a quarter (24%) of all looked after children were aged 16 or 17,
compared with 21% a decade before. Children were entering care at an older age and with
more complex needs. Abuse or neglect was recorded as the primary reason for 65% of
looked after children on 31 March 2020, compared with 61% in 2010. More than three-
quarters (76%) of looked after children were the subject of a care order on 31 March 2020,
where the Family Court had found they had suffered, or were likely to suffer, significant
harm; a decade before the proportion was considerably lower at 60% [Exhibit CW/031 —
INQO006509871.

62. The National Audit Office (NAO) reported that local authorities were spending £1.61 billion
on 79,000 looked after children in foster care compared with £1.25 billion on 26,750 looked
after children living in residential / institutional settings in 2017/18. Local authorities told the
NAO that children aged 16 and 17 entering the care system were more expensive to look
after because they were less likely to be fostered and usually required residential care due
to the complexity of their needs [Exhibit CW/086 — INQ0O00621255].

Racial disparity in places of detention

63. Inthe year ending March 2020, more than half (51%) of children in custody were from black,
Asian and minority ethnic communities, a substantial increase from 28% in 2010 [Exhibit
CW/007 — INQO00650971].

64. The Children’s Commissioner for England reported that around 1 in 5 children in mental
health inpatient care on 31 March 2020 was from a black, Asian or minority ethnic
community (information for around 8% of children was missing) and that black or black
British children were more likely than white children to be held in secure units (1 in 2
compared with 1 in 4) [Exhibit CW/087 —-INQO000620896].
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Racial disparity in unregulated accommodation

65. As indicated in the challenges section above (at paragraph 25), the use of semi-
independent and independent accommodation for unaccompanied asylum-seeking children
had grown significantly in the years preceding the pandemic. Research for the Department
for Education found that 4 in 10 looked after children living in this type of accommodation in
2019 were unaccompanied asylum-seeking children, yet they comprised only 6% of the
wider care population [Exhibit CW/088 — INQ000620897].

Government’s children’s social care deregulation programme

66. In the decade preceding the pandemic, the government made several attempts to
deregulate key aspects of children’s social care. The repeated nature of these attempts,
together with the same policy areas being targeted time and again, gave the impression
that this was a planned programme. This is important context for considering the
deregulation that shortly followed the first national lockdown, which the government claimed
was triggered by the pandemic:

66.1. Between 2011 and 2014, the Cabinet Office ran what it called a ‘Red Tape
Challenge’, whereby government invited members of the public to recommend the
removal of regulations in 29 separate policy areas including children’s services. Civil
servants were given the opportunity to defend regulations and, on that occasion,
only a limited number of education and children’s services regulations no longer in
use were deleted [Exhibit CW/089 — INQ0O00621167].

66.2. In 2014, government announced its intention to allow local authorities to outsource
nearly all their children’s social care functions. After widespread opposition, the final
regulations did not permit private companies to take on child protection functions
though the explanatory memorandum accompanying the legislation noted they could
establish non-profit-making subsidiaries for this purpose [Exhibit CW/089 —
INQ0006211671].

66.3. Two years later, in 2016, the Children and Social Work Bill was introduced into
parliament containing clauses that would have allowed local authorities in England
to opt out of any number of their children’s social care duties for a period of up to six
years. The goal was for local pilots to be testing grounds for national deregulation
[Exhibit CW/089 — INQO00621167]. Ministers were to be empowered to remove
duties from local authorities who were failing to meet their statutory obligations.
There had been no Green or White Papers, and the plans evoked huge opposition
from social work organisations, care experienced people, family lawyers, trade
unions, and parent groups. Article 39 established and co-ordinated a ‘Together for
Children’ campaign group which sought to have the ‘exemption clauses’ removed

from the Bill. Very few publicly supported the plans: the Chief Social Worker for
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Children and Families was the most visible, persistent champion. The then
Children’s Commissioner for England also supported government. Peers voted the
exemption clauses out of the Bill, and they were then modified and returned in the
House of Commons. After a delegation of parliamentarians, including the late Lord
Mackay of Clashfern (who had steered the Children Act 1989 through parliament)
and Lord Laming who had led the Victoria Climbié inquiry, met with ministers [Exhibit
CW/090 — INQO00620761], the then Secretary of State for Education Justine
Greening MP added her name to Labour's amendment which finally deleted all of
the exemption clauses from the Bill.

66.4. In 2018, a foster care review undertaken by Sir Martin Narey and Mark Owers
included in its recommendations two of the controversial proposals for which
government had intended to use the exemption clauses — the abolition of
independent reviewing officers (‘IROs’) and the removal of social workers from
children in long-term foster care. The review also urged an end to the presumption
that looked after siblings would live together wherever possible [Exhibit CW/089 —
INQO00621167]. Article 39 co-ordinated a joint response to ministers, and these
controversial recommendations were never implemented.

66.5. Laterin 2018, the Department for Education published a ‘myth busting’ guide, which
purported to advise local authorities about statutory guidance relating to children in
care, care leavers and children in contact with the criminal justice system. Also
relating to secondary legislation, the document contained many inaccuracies about
the statutory framework and was withdrawn in March 2019 after Article 39 began
judicial review proceedings [Exhibit CW/081 — INQO00620762]. The Children’s
Minister at the time, Nadhim Zahawi MP, later personally apologised for his
department issuing this publication, and offered to meet Article 32 and other

concerned charities on a six-monthly basis.

Article 39’s view of the understanding of government departments and other bodies of the

challenges faced by looked after children and those living in institutional settings

67. There was a proliferation of official data showing the myriad challenges facing looked after
children and those living in institutional settings prior to the pandemic. In 2016, the UN
Committee on the Rights of the Child had reviewed the UK’s compliance with the UNCRC
and issued a comprehensive set of recommendations for change, including significant calls
for urgent action to promote and protect the rights of looked after children and those living
in institutional settings [Exhibit CW/092 — INQO000620763]. There is no doubt that
government departments, local authorities and the Chief Social Worker for Children and

Families would have known about these challenges. But knowledge is not the same as
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68.

69.

having the commitment (including financial commitment) and strategy to bring about
change. That we entered the pandemic without any government plan for acting on the UN’s
children’s rights recommendations was indicative of a wider failure to embrace a children’s
rights approach to policymaking. Even commitments the government had made — to phase
out child prisons and stop placing children on adult mental health hospital wards, for

example — had been unfulfilled.

Article 39 was dismayed by the role taken by the Chief Social Worker for Children and
Families in championing the exemption clauses in the Children and Social Work Bill in
2016/17 (see paragraph 66.3 above). In October 2016, the Chief Social Worker had issued
a remarkable letter urging colleagues to get behind deregulatory provisions which Peers
and civil society strongly rejected as dangerous (Peers voted the clauses out of the Bill in
November 2016). Legal organisations were to later write to The Times newspaper warning
that “the legal rights of children will depend on where they live” and “Unliike real parents,
corporate parents may in future have different legal duties to their children from the
corporate parents next door” [Exhibit CW/093 — INQ000621169].

In her public letter, the Chief Social Worker mischaracterised children’s social care statutory
duties as “central bureaucracy” and urged social workers and others “fo do the right thing”
by backing the proposed new power for local authorities to opt out of their duties [Exhibit
CW/094 — INQO00620764]:

During the bill debate Lord Nash [then a minister in the Department for Education] provided
some illustrative examples of how the power may be used. | wanted to stress that these
ideas have come from the sector: they are barriers that local authorities want to address so
they can deliver better outcomes for children. This is about the shift in practice that we have
been arguing for, for many years. | really urge you to support your colleagues in their
endeavours fo try and change our risk averse practice system. The power is a push directly
from the frontline to free us from central bureaucracy. Government has listened and wants

to help do something about it.

[.]

... If we don’t support this power we can no longer complain that the system is too
bureaucratic and that we are hamstrung by legislation. The ftitle of the clause is ‘power to
test a different way of working’. It is about testing, trialling, piloting, and researching other,
better ways of delivery support to and protecting children. This is our chance to test different

ways of working fo do the right thing, and we must seize it.
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Role of national independent bodies in promoting and protecting the rights of children

70. A wide range of national independent bodies actively promoted and sought to protect the
rights of children prior to the pandemic, including the Children’s Commissioner for England,
the Equality and Human Rights Commission (‘EHRC’), Ofsted and Her Majesty’s
Inspectorate of Prisons (‘HMIP’). Article 39 particularly welcomed the clear public stance
against the use of pain-inducing techniques in places of child detention taken by HMIP
(2012), the Children’'s Commissioner for England (2015) and the EHRC (2019) [Exhibit
CW/095 — INQO00620765].

71. ltis regrettable that the Children and Family Court Advisory and Support Service (Cafcass)
had not used its powers to bring Human Rights Act 1998 (‘HRA’) or other proceedings on
behalf of looked after children prior to the pandemic. IROs appointed to looked after children
are legally required in certain circumstances to consider referring a child’s case to Cafcass
(regulation 45(3) The Care Planning, Placement and Case Review (England) Regulations
2010). Cafcass is then able to initiate proceedings on behalf of the child, including by way
of a claim under the HRA. However, Article 39’s FOI research in 2019 elicited that only 20
referrals were made to Cafcass from IROs in the decade between 2009/10 and 2018/19
and Cafcass had not initiated any legal proceedings, including HRA claims, as a result,
despite known persistent scandals in the care system [Exhibit CW/096 — INQ000620766].
The statutory IRO role was created with the very purpose of ensuring looked after children
have a clearly defined mechanism for upholding their HRA rights. The lacuna in the Children
Act 1989 was identified by the House of Lords in Re S (Minors) (Care Order: Implementation
of Care Plan); Re W (Minors) (Care order: Adequacy of Care Plan) [2002] UKHL, in
particular by Lord Nicholls who said at [112] and [113]:

I would strongly urge that the Government and Parliament give urgent attention to the
problems clearly described by the Court of Appeal and by my noble and learned friend so

that we do not continue failing some of our most vulnerable children.

As a practical matter | do not see how a child who has no person to raise the matter on his

behalf can be protected from violation of his or her human rights or the rights conferred on

him or her by our domestic law, other than by reliance on an effective means by which

others bring the violation to notice. [Emphasis added]

72. When the appointment of an IRO for every looked after child became mandatory in 2004
(through an amendment to the Children Act 1989 — new sections 25A and 25B), this raised

the prospect of children having effective champions who would do everything in their power
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o seek to enforce their rights — including through HRA claims, judicial review proceedings
and negligence claims. Article 39's FOI research and knowledge of looked after children’s
concerns and experiences as brought to their advocates suggests the full power of this role

is yet to be realised for all children.

PART C - IMPACT OF THE PANDEMIC

73. This Part is split into 11 subsections:

= Persisting challenges facing looked after children and those living in institutional
settings during the pandemic.

=  What we heard about children’s experiences through our Children and Young
People’s Advocates Network and advice service.

= Worsening challenges: children dying and suffering serious harm.

= Worsening challenges: removal and reduction of key safeguards for children.

= Worsening challenges: solitary confinement of children in prison.

= Worsening challenges: looked after teenagers.

= Worsening challenges: complaints investigations and access to justice.

= |mpact of school closures and other Covid-19 measures and restrictions.

= Action taken by independent bodies to promote and protect the rights and
interests of looked after children and those living in state and privately-run
institutions during the pandemic.

= Action taken by government to mitigate negative challenges and trends.

= Positive impact of the pandemic on looked after children and those living in

institutional settings.

74. Each of these subsections is considered below.

Persisting challenges facing looked after children and those living in institutional settings

75. At the outset of the pandemic, Article 39’s first concern for looked after children and those
living in institutional settings was the likely impact on their contact with family members and
the extreme isolation and fear they may be feeling. As Part B above sets out, we were
acutely aware that, prior to the pandemic, thousands of highly vulnerable children and
young people were living in settings which were publicly or tacitly recognised by official
bodies as unsuitable and often dangerous. We were particularly concerned about those
living in properties on their own — children who were still looked after but deemed ready for
independence by their corporate parents, and young people who had left care and were

now in flats or bedsits on their own. We knew that children and young people in these
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76.

circumstances often feel lonely and anxious, and struggle financially, and we anticipated
that this would be exacerbated by the restrictions imposed by the national lockdown. We
were also worried about children deprived of their liberty — in mental health and criminal
justice settings, as well as within the community — as Covid-19 restrictions would inevitably
worsen their feelings of separation and seclusion. Article 39 feared the loss of external
oversight for these children, knowing that insular, closed institutions are susceptible to
malign leadership and coercive cultures. In June 2020, the CQC published guidance for its
inspectors and other staff on identifying closed cultures, with lack of external oversight being
one of four “inherent risk factors” [Exhibit CW/097 — INQ000524881]. Children deprived of
their liberty in the community (through the High Court’s inherent jurisdiction power) are often
cared for by untrained staff who have not previously worked together; this is anathema to
the high quality, therapeutic homes which children in these circumstances desperately
require. At the same time, we were in awe of carers and frontline professionals who stood

ready to continue providing children loving, nurturing homes.

Across the Inquiry’s Specified Period (1 January 2020 to 28 June 2022), all the challenges
facing looked after children and those living in institutional settings outlined in Part B
persisted. Looked after children were still being sent to live many miles from home, a
significant proportion were still suffering disruption through placement moves, the High
Court’s use of its inherent jurisdiction to deprive children of their liberty continued to
increase, and coercive methods of control remained in places of detention. Tracking official
measures outlined in Part B, the following data illustrate a range of continuing system
challenges facing looked after children and those living in institutional settings during the
pandemic:
76.1. Around 17,000 of the approximately 82,000 children looked after by local authorities
were living more than 20 miles from their home area on 31 March 2022 — this was
21% of all looked after children compared with 20% two years previously. Children
looked after by East of England and South West local authorities continued to fare
worst, with 32% and 31% respectively living more than 20 miles from home (up from
31% and 29% in 2020). This contrasted to 11% of looked after children from the
North East living more than 20 miles from home on 31 March 2022 (the same
proportion as in 2020). The position for children living in children’s homes and semi-
independent (unregulated) accommodation had improved, with 33% living more than
20 miles from home (compared with 37% in 2020) [Exhibit CW/098 -
INQO00650963].
76.2. In March 2022, just 26.3% of children in custody were detained within 25 miles from
their home area [Exhibit CW/099 — INQOO0620769], a slight increase on the 25% in
2020 [Exhibit CW/100 — INQO00620770].
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76.3. Article 39’s FOI research revealed that 1,424 children were admitted to out of area
mental health inpatient care in 2020/21, an increase of around 50% from previous
years (see paragraph 17.4 above). We were fold this had dropped significantly to
468 children in 2021/22 [Exhibit CW/101 — INQ000621171].

77. Article 39 carried out research with 10 independent mental health advocacy services about
the concerns brought to them by children receiving mental health inpatient care. We asked
about the impact of Covid-19 and were told [Exhibit CW/102 — INQ000620771]:

... @ number of existing problems facing children and young people in hospitals have been
exacerbated by the response fo COVID-19, including delayed discharges, contact with
family and friends and access to advocacy. For many children, face-to-face communication
is vital for engagement and while many advocates fried alternatives such as putting up
posters, sending letters, WhatsApp calls or online drop-ins, all felf that this was not an
adequate substitute for their regular physical presence, especially when first meeting a

young person.

78. The CQC reported in 2022 that the absence of suitable community mental health services
— vital to prevent inpatient admissions — was “a particular concern for children and young
people” during the pandemic, and that it had “seen an increase in the numbers of children
and young people being cared for in inappropriate settings while they wait for an inpatient
bed”. Across that same period, 2020/21, there were 197 admissions of children on adult
mental health wards lasting more than 48 hours, with only around 15% being for positive,
child-centred reasons (because the child was almost 18, and this would be a more suitable
environment, for example) [Exhibit CW/103 — INQ000398545].

What we heard through our Advocates Network and advice service

79. We convened a series of Covid-19 online meetings with members of our Children and
Young People’s Advocates Network, the first taking place on 25 March 2020 and the final
(sixth) occurring on 27 May 2020 [Exhibit CW/104 — INQO00650980]. Each session lasted
90 minutes and had an average of 11 advocates attending from 9 separate organisations.
The purpose was to facilitate peer support, share best practice among advocacy services,
and to provide updates on wider developments in children’s services and government
policy. Throughout this time, we provided updates on government and other guidance
including in relation to ameliorating social isolation and addressing barriers to education.
Further to the May 2020 session, we continued our regular online open sessions with

advocates, where the impact of Covid-19 on children and young people’s lives and services
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80.

was discussed. We also continued delivering training to advocates and answered individual

requests for legal information and other advice.

Through this dialogue with advocacy services between March and May 2020, we elicited a
great deal of information about the challenges facing looked after children and young people
and those living in institutional settings, including:

80.1. We heard that children and young people’s adaptation to indirect forms of
communication (telephone, WhatsApp and online meetings) with their advocates
was, understandably, mixed. Many were happy to communicate through telephones
and computers, while others preferred to continue seeing their advocate face-to-
face. A particular challenge arose for some children who associated their home
devices with gaming with friends and did not want to use their computers and tablets
for communications with their advocate, social worker or others in a professional
role. We also heard that telephone calls could cause anxiety for some children with
autism and were thus avoided. Additionally, advocates told us they were concerned
that homeless young people had now lost libraries and fast-food outlets upon which
they had previously relied for charging their mobile phones.

80.2. Advocates were concerned about children and young people’s privacy. We heard of
instances of foster carers and children’s homes’ staff ‘listening in’ to conversations.
Without overtly asking, there was no way for advocates to discern if an adult was
listening to a conversation because they could be in the same room as the child but
not visible on screen. Advocacy services tried to overcome this lack of privacy in a
variety of ways, including through having a code word which a child or young person
could use if they wanted fo alert their advocate to someone else being in the room.
Advocates also met children and young people in gardens or local parks or at school
when appropriate arrangements could be made. We heard positive accounts of
advocates becoming even more adept at ‘reading’ children’s non-verbal
communication, particularly facial expressions.

80.3. Pre-existing relationships with children and young people were inevitably easier to
sustain throughout the national lockdown, contrasted with forming relationships
anew. There were challenges for children and young people meeting an advocate
for the first time via a computer screen, given the immediate pressure for eye contact
and limitations on informal ‘getting to know you’ activities such as playing a game,
listening to music or looking together at photos or other personal items. Advocacy
services were especially concerned about children for whom there were child
protection concerns — those living with their parents and those in foster care and
institutional settings. The opportunities for children to privately communicate their

views, wishes and feelings were significantly constrained.

30

INQO000588071_0030



80.4. Advocacy services developed creative ways of helping forge new relationships with
children and young people. We heard of advocates making short videos where they
introduced themselves to children and young people, and of hand-delivering letters,
cards and ‘lockdown packs’ with small treats such as toiletries and chocolates.
These were especially appreciated by young care leavers living alone.

80.5. There were challenges for children awaiting placement moves, which were now
delayed, and for those who had recently joined a foster family or institutional setting
and were experiencing the national lockdown in an unfamiliar environment with
carers that were strangers to them. Connected to this, we heard of difficulties faced
by children who had recently joined new schools whose teachers did not know them
and were unable to make school-based assessments for their GCSEs. We were told
about a looked after child who had to redo a whole extra GCSE year because of this.
Official data show that around 1 in 10 looked after children experience a change in
school mid-year [Exhibit CW/105 — INQO00650964], so the detriment suffered by
this child may have affected many others too.

80.6. Children’s contact with their parents and other family members was stopped or
curtailed during the pandemic through the closure of contact centres and wider
lockdown restrictions. This would have inevitably compounded the challenges faced
by those living many miles from home and already struggling, pre-pandemic, to
maintain vital relationships — see paragraphs 17-19 above. As the investigation into
the abuse of children and young people (aged 8 to 19 years) who were living in three
residential special schools (also registered children’s homes) run by the Hesley
Group in Doncaster between 2018 and 2021 found, “The protective factors afforded
by supportive families were significantly compromised during the pandemic, with
many of the children having limited contact with their parents and other members of
their family. Some parents were able to visit their children in-person but were not
allowed onto the premises — one parent saw their child from behind the fence to the
placement building” [Exhibit CW/029 — INQ000620774].

80.7. There were initial problems of children in ‘split families’ not being able to spend time
with both parents. We heard of a looked after teenager with a baby who was stopped
by her corporate parent from seeing her boyfriend (the baby’s father) who lived
elsewhere. She consequently ‘signed herself out of care’, which removed key
support and longer-term entitlements. More positively, we heard of another looked
after teenager who was living outside her home area who was able, with help from
her advocate and a lawyer, to use the government’s separated families’ guidance to
maintain contact with her own and her boyfriend’s family. Ofsted reported in October
2020 that, “Some [looked after] children went missing from their placements because

they wanted to see more of their family”. Carers, children’s homes managers and

31

INQO000588071_0031



the police responded in different ways, both sensitively and insensitively. In one
scenario described by Ofsted, “a child who went missing was told on their return by
the [children’s home] registered manager to self-isolate. They had their clothing and
possessions removed from their room and were told to take a COVID-19 test. These
practices and the rationale for them were often not recorded and made the children
feel powerless and restricted their liberty” [Exhibit CW/106 — INQO00103025].

80.8. We heard of children living in children’s homes and semi-independent (unregulated)
accommodation concerned about other residents living there not following social
distancing guidelines. Many children in these settings have underlying health
conditions, which would have likely heightened their fears and anxiety.

80.9. We heard that some local authorities transferred participation officers — whose role
is to support children and young people to collectively express their views, wishes
and feelings and influence local policy and practice — {o other roles and functions.
The impression this gave was that the participation of children and young people in
local authority macro decision-making is dispensable in times of emergency. For
children and young people wishing to challenge and change local authority practices
and decision-making, this often meant they only had the formal Children Act 1989
complaints procedure to fall back on. Yet key elements of the statutory complaints’
procedure were ‘relaxed’ shortly after the first national lockdown — see paragraphs
87-94 below.

80.10.Visiting advocacy is a special form of advocacy attached to institutional settings,
mostly children’s homes, secure accommodation and mental health inpatient units
but also residential special schools when they are dual registered as children’s
homes. It is a vital safeguard because children and young people do not have to ask
for an advocate: the advocate visits their setting routinely and is available for
impromptu conversations. Through being regularly present in a setting, and
demonstrating independence from the institution, advocates can prove over time to
children that they can be trusted. This is especially important for children who have
suffered disruption in their lives and have found adults to be unreliable. Critically,
visiting advocates can observe and ask questions of practices which appear
problematic or punitive — without an individual child having the responsibility to know
something is wrong or to raise a concern or make a complaint themselves. We heard
that visiting advocacy was suspended during the first national lockdown. Advocates
were keen tfo return to their settings as soon as possible, since it is only through
regularly visiting an institution, and spending a meaningful amount of time there, that
its culture can be felt.

80.11.In a similar vein, non-instructed advocacy was hampered during the national

lockdowns. As outlined in paragraph 39 above, non-instructed advocacy provides
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an independent rights champion for disabled children and very young children
unable at a given time, and in respect of a particular decision or set of circumstances,
to consider information, weigh up their options and provide an advocate with their
views, wishes and feelings on those options. This can relate to any aspect of a child’s
life — where they live, their education, health care and spending time with loved ones,
for example. Observation and having quality time in the child’s environment is crucial
for non-instructed advocacy.

80.12.Some advocacy services experienced a drop in referrals from local authorities in
respect of young adults entitled to advocacy help under the Care Act 2014.
Advocates believed that ‘easements’ introduced by the Coronavirus Act 2020 were
the cause of this. Article 32 did not have the resources to investigate this, though we
were very concerned because legal entitlement to advocacy under sections 67 and
68 of the Care Act 2014 is targeted at adults who would have substantial difficulty
understanding local authority processes concerned with their care, protection and
support and have no-one else to assist them — that is, very vulnerable and
marginalised adults.

80.13.We were told of an expectation emerging within some local authorities that advocacy
services would be able to assist a greater number of children and young people in
fewer hours due to no longer having to travel to see them. Advocates told us they
were worried that this expectation would continue in the longer-term. The
overwhelming majority of advocates we heard from wished to return to providing a
face-to-face service as soon as possible because of the value which children and

young people place on their relationships and time spent with their advocates.

81. Through our advice service and other work with young people and advocates, we identify
several other trends affecting children and young people reliant upon children’s social care,
which appear to have worsened during and since the pandemic:

81.1. We see local authorities repeatedly refusing to look after children aged 16 and 17
who are homeless and without parental care. This is despite their clear statutory
duties under section 20 of the Children Act 1989. The Children’s Commissioner for
England has stated: “A 16- or 17-year-old should not be considered ‘homeless’ in
the way that an adult is — if they cannot live at home, then they need to be in the
care of the local authority who can act as their corporate parent” [Exhibit CW/107 —
INQO00620776]. Ofsted’s recent research found, ‘that assessments [by local
authorities] of a child’s readiness to live alone were rare, and when they did happen,
this was mostly on an informal basis. It was also rare for there to be a follow-up
system in place to check in on the child and ensure that they were coping in their
new accommodation” [Exhibit CW/108 — INQO00620777]. Article 39 has heard of
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81.2.

81.3.

81.4.

81.5.

children who have reported abuse ‘choosing’ to sleep in a park or on a friend’s floor
or sofa rather than follow the instruction of children’s social care to return to their
family home. Sometimes children are told they are entitled o be looked after but the
local authority has nowhere for them to live so they will have to wait months for a
placement. We also hear of children being told if they come into care they will be
sent many miles from home; in our experience, this acts as a deterrent irrespective
of the local authority’s motive.

Connected to this, we hear often of young people having to fight' for retrospective
care status so they can receive the support and advice which should have been
available to them as a care leaver, had their local authority complied with the
Children Act 1989 and looked after them when they were a child in need without a
home and parental care.

There continue to be chronic problems around local authorities having suitable
homes for looked after children and making effective arrangements for their needs
to be met. We are particularly concerned about the failure of local authorities to
recognise and attend to the long-term impact on children of earlier abuse and
neglect. It is our experience that children and young people often leave care still
carrying significant childhood trauma which affects their longer-term well-being and
life chances. We find that the IRO role is not always the strong rights safeguard
which parliament intended it to be for looked after children and those preparing to
leave care.

We are finding that looked after unaccompanied asylum-seeking children are, as a
matter of course, housed by their corporate parents in supported accommodation
(formerly known as semi-independent and independent accommodation),
irrespective of their individual needs and vulnerabilities. We have heard of CCTV
and motion sensors being installed in this kind of accommodation which suggests
providers (and children’s corporate parents) have concerns for children’s safety.
Moreover, it is our observation that care proceedings are issued much less
frequently for this cohort of very vulnerable children, so that matters relating to their
welfare and the harms they have suffered never come before a court.

Every looked after child must be allocated a personal adviser (PA) shortly after their
16" birthday, to help ensure they receive effective support into adulthood, to act as
an intermediary and provide day-to-day practical advice and assistance to the young
person — including advising about education or training opportunities, help with
completing forms and accompanying them to health appointments. Yet we hear
increasingly of local authorities failing to appoint PAs, particularly for disabled looked
after children anticipated to require care and support as an adult under the Care Act

2014. From the age of 16, every looked after child (termed an ‘eligible child’) must
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have a pathway plan which sets out how they will be helped and supported by their
corporate parent as they move towards adulthood. The pathway plan must be
reviewed regularly and is the basis for the PA role to age 25 for most care leavers
(entitlements for some care leavers last only to age 21). Article 39’s concern about
the poor quality of many pathway plans, and the absence of regular reviews, led us
to produce a new resource, launched in May 2025. We published a law map on PAs
in 2023, again due to our concerns that local authorities often fail to meet their
statutory obligations around leaving care preparation and supporting young people

during their early adult life.

82. Article 39 has long been concerned about contracts between local authorities and advocacy
organisations capping the amount of time that an advocate can spend helping an individual
child or young person. This works against the ethos of advocacy being a service offering
meaningful, trusting relationships that follow the child’'s own pace — for as long as they need
help to resolve a matter of concern to them. Having to negotiate and renegotiate with local
authorities the amount of time an advocate can spend with an individual child or young
person also, in our view, undermines the independence of services. During the pandemic
we witnessed advocacy services being put under greater pressure to assist more and more
children and young people (see paragraph 80.13 above) with no increase in resources. This
trend has continued. Additionally, over the past few years we have seen an increase in
turnover of contracts for advocacy services (and staff furnover and greater reliance on
freelancers), which undermines continuity for children and young people and the
independence of services. Article 39 has heard accounts of individual advocates being told
by their managers to not be so strident in their defence of children and young people’s rights
because there is fear the local authority will fail to renew the organisation’s contract if the
service is seen to be too challenging. The Children’s Commissioner for England has also
been told of advocates “struggling to retain independence”because their service relies upon
a contract with the local authority [Exhibit CW/108 — INQ000620778].

Worsening challenges: children dying and suffering serious harm

83. The Child Safeguarding Practice Review Panel collects data from local authorities on
children dying and suffering serious harm (‘serious incident notifications’), and these are
published each year by the Department for Education. There were notable increases for all
age groups of children between the years 2020 and 2021, particularly for babies under 1
(31% rise), children aged 1-5 years (20% rise) and children aged 16 and 17 (25% rise)
[Exhibit CW/110 — INQO00650981].
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84. Government does not routinely publish disaggregated data showing how many looked after
children have died or suffered serious harm in different placement types. Article 32 elicits
and monitors this through FOI requests and working with parliamentarians and journalists.
We are therefore aware that at least 34 looked after children died in unregulated
accommodation between April 2016 and 31 March 2022 [Exhibit CW/111 —INQOG0620779].

85. In July 2021, Article 39 was one of 46 charities which signed a joint letter (co-ordinated by
the Da’'aro Youth Project) urging government to record the deaths of care leavers, in
response o concerns about the apparently high rate of suicide among those who had
arrived in the UK as unaccompanied asylum-seeking children [Exhibit CW/112 —
INQO00620780]. This became government policy from December 2023 when the latest
version of statutory child safeguarding guidance was published [Exhibit CW/113 —
INQO00541087].

86. Continuing our monitoring of the use of pain-inducing techniques in child prisons, in
February 2024 Article 39 obtained data from the Ministry of Justice which showed that 44%
of pain-inducing incidents in 2022/23 involved a disabled child [Exhibit CW/114 —
INQO00621176].

Worsening challenges: removal and reduction of key children’s safeguards

Publication of The Adoption and Children (Coronavirus) (Amendment) Regulations 2020 —

23 April 2020

87. Article 32 focused a great deal of time and energy across the first months of the pandemic
on challenging The Adoption and Children (Coronavirus) (Amendment) Regulations 2020
(‘Amendment Regulations’). Through this single statutory instrument, government made
around 100 amendments to 10 statutory instruments affecting a wide range of highly
vulnerable children and young people, including looked after children, care leavers, and
disabled children. There had been no public consultation or parliamentary debate: the
Amendment Regulations were laid before parliament on 23 April 2020 and came into force
the very next day. We calculated that 65 safeguards for children were either removed or
diluted [Exhibit CW/115 — INQO00620782]. Article 39's opposition to the Amendment
Regulations was immediate: we posted a summary of the changes on our website hours
after they were published (‘Ministers use Covid-19 to destroy children’s safeguards’ —
Exhibit CW/116 — INQO00620783).

88. We were gravely concerned about the impact the Amendment Regulations would have on
the lives of children and young people, both in the short and long-term. We were also

anxious about the wider negative effect on the culture of local authorities and their partners,
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89.

90.

91.

»

given the government’s framing of key children’s safeguards as “administrative burdens
[Exhibit CW/117 — INQOO00540899]. A sunset clause provided that the Amendment
Regulations would cease to have effect on 25 September 2020, however this could be
revoked. Further, after reviewing evidence given by the Children’s Minister, Vicky Ford MP,
to the Education Select Committee (on 22 April 2020), we had concerns that changes could
become permanent after testing [Exhibit CW/118 — INQ000620785]. This had obvious
echoes with the policy goal of the exemption clauses, which ministers had been forced to

abandon in 2017 (see paragraph 66.3 above).

It seemed to Article 39 that Covid-19 was being exploited to pursue radical changes to the
statutory scheme for highly vulnerable children that ministers had previously been unable
fo progress through parliament. It was striking that not a single change to 10 statutory
instruments increased legal protections for highly vulnerable children and young people
now living through a global pandemic. A month before the Amendment Regulations were
introduced, the then Children’s Commissioner for England had written to government
requesting “additional safeguards” for vulnerable children [Exhibit CW/119 -
INQO00231396].

One week after the changes came into force, the Children’s Commissioner for England
issued a statement on her website explaining [Exhibit CW/120 — INQ000231402]:

Children in care are already vulnerable, and this crisis is placing additional strain on them
— as most are not in school, less able to have direct contact with family and other trusted
professionals, and facing the challenges of lockdown and anxiety about illness — all on top

of the frauma they have already experienced. If anything, | would expect to see increased

protections to ensure their needs are met during this period. [Emphasis added]

A letter from the Children's Commissioner for England to the Children's Minister, Vicky Ford
MP, two days before the publication of this statement, noted a discussion between the two
about the role of the Department for Education, with the Commissioner stating [Exhibit
CW/121 — INQO00650982]:

As we have discussed, in my view the role of the Department should be to send a strong
message to local authorities, and other safeguarding partners such as schools, that
reaching out to vulnerable children is a top priority ... | have been informed by your officials
that at present there is not strong demand for [a national children's social care] recruitment
campaign as staffing shortages have not been so severe, so | remain of the view that

relaxation of requlations is premature and unnecessary.
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Judicial review proceedings

92. Lawyers acting for Article 39 sent a pre-action protocol letter to the Department for
Education on 7 May 2020, and our claim for judicial review was issued on 5 June 2020.
Having been unsuccessful in the High Court, we pursued three grounds in the Court of
Appeal (hearing on 4 September 2020):

92.1. Failure to consult in breach of a statutory duty and common law; in particular, we
expressed concern that the Children’s Commissioner for England had not been
consulted, and neither had groups or NGOs directly representing the rights and
interests of children affected by the changes. We also highlighted that, of the four
organisations named by government as having been consulted, three had publicly
denied this [Exhibit CW/122 — INQ000621178].

92.2. Breach of the Padfield principle (Padfield v Minister of Agriculture and Fisheries
[1968] AC 997), which provides that discretion exercised by public authorities must
be consistent with the objectives of primary legislation (in this context, the duty of
local authorities to safeguard and promote the welfare of children under section
22(3)(a) Children Act 1989, and section 11(2) Children Act 2004).

92.3. Breach of the Secretary of State for Education’s general duty to promote the welfare

of children in England under section 7 Children and Young Persons Act 2008.

93. Our case, which succeeded in the Court of Appeal on the duty to consult, focused on the
dilution or deletion of safeguards affecting six constituencies of children:

93.1. All looked after children in respect of social worker visits and periodic reviews of their

care_and welfare: The statutory timescales for social worker visits prior to the

introduction of the Amendment Regulations were within one week of a child moving
to a new home/placement then every six weeks thereafter, unless the child is to live
in the same placement until they are 18 when visits can be reduced to three-monthly.
For children permanently settled with foster carers, the statutory minimum is two
social worker visits a year. The Amendment Regulations provided that local
authorities unable to meet statutory minimum timescales could arrange social worker
visits to children “as soon as reasonably practicable”. This was accompanied by
another change which permitted the use of telephone, video-link or other electronic
contact, a provision which Article 39 did not view as controversial in the
circumstances and did not challenge. Indeed, this change should have made
compliance with the previous requirements around frequency of visits much easier
than before. While Article 39’s witness statement for the proceedings explained that
social worker visits “are a mainstay of children’s social work” for all looked after
children, we were especially concerned about those living in unregulated

accommodation — 6,480 children on 31 March 2020, almost as many as those living
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in children’s homes on the same date (6,780 children). In addition to these changes
to social worker visits, the Amendment Regulations weakened requirements around
the review of each child’s care and welfare. After a child becomes looked after, there
must be a review within 20 days, then after three months and on a six-monthly basis
thereafter. The safeguards provided through the IRO role, including the duty to
consider notifying Cafcass of local authority failure to fulfil their statutory obligations
towards a looked after child, rely upon this reviewing process. In fact, one of the
breaches the IRO may report to Cafcass is the failure of the local authority to review
the child’s care plan to ensure it is up-to-date and accurately reflects their needs.
The Amendment Regulations replaced the statutory requirement for six-monthly
reviews with wide local authority discretion — “where reasonably practicable
thereafter’.

93.2. Children being considered for adoption in respect of the approval of prospective

adoptive parents and the ‘matching’ of an individual child with prospective adopters

(mostly affecting babies and younger children): The Amendment Regulations gave

adoption agencies wide discretion in the formation and constitution of adoption
panels, whereas these provisions were previously mandatory. Adoption panels
provide critical scrutiny of the adoption process prior to applications being made to
the Family Court.

93.3. Children placed in out of area foster placements with carers unknown to them: Prior

to the Amendment Regulations, all out of area foster placements had to be
scrutinised and formally approved by a nominated officer within the local authority
unless the foster carers were a) known to the child and were temporarily approved
to look after them or b) the foster carers (not known by the child) had already been
assessed and were approved by the child’s local authority. The Amendment
Regulations allowed local authorities to place children with foster carers unknown to

them who had not been assessed and approved as foster carers for a period of up

fo 24 weeks. The previous maximum time frame was 16 weeks in respect of foster
carers already known to a child. In addition, the requirement for nominated officer
oversight and approval of ‘temporary’ out of area foster placements was removed
altogether.

93.4. Children who were placed in fostering for adoption’ families, particularly affecting

babies and young children: These are foster placements which demand very careful

oversight given the likelihood that babies and children will form bonds with their
carers, which will subsequently play an important part of the Family Court’s decision-
making around adoption. Article 39 was aware that care experienced parents
disproportionately experience the adoption of their children [Exhibit CW/123 —
INQO00620788], so we were mindful of the possible impact on them too. The
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Amendment Regulations removed the requirement for nominated officer oversight
and approval of a fostering for adoption’ placement prior o a child’s move.

93.5. Looked after children living in children’s homes: Prior to the Amendment Regulations

the owner or manager (‘registered person’) of a children’s home was required to
arrange for an independent person to visit the home at least once a month to
interview children, inspect the premises and produce a safeguarding report which
was fo be sent to local authorities responsible for each child living there and fo
Ofsted. The Amendment Regulations diluted this express duty so registered persons
only had to “use reasonable endeavours”to arrange these monthly visits. This was
despite another amendment which allowed independent persons to meet a child in
private via a telephone call, video-link or other electronic means (a change which
Article 39 did not challenge). We alerted the court to an inquiry conducted by the
Office of the Children’s Commissioner for England, which found that children living
in residential care are particularly vulnerable to sexual exploitation [Exhibit CW/124
—INQO000620789].

93.6. Disabled children having ‘short breaks’ from home: Prior to the Amendment

Regulations, children having overnight short breaks provided by the local authority
(a provision developed for disabled children and their families) received a less
rigorous suite of safeguards — relating to social worker visits, care planning and
reviewing — if each break lasted fewer than 17 days and stays in the same setting
did not exceed a total of 75 days across a 12-month period. This was deemed
proportionate since children in these circumstances would be returning to their
families afterwards and were not spending excessive periods away from home. The
Amendment Rules radically changed this provision, so that the reduced safeguards
applied to all children having overnight short breaks for up to 75 days in a year,
irrespective of the length of each time away from home and the number of different
settings the child stayed in. The timeframes for social worker visits to disabled
children were also diluted, in addition to telephone calls, video-links and other

electronic communication now being legally regarded as a visit.

Although Article 39 narrowed its focus for the judicial review, there were many other
changes which caused us great concern. This included the removal of statutory timescales
for local authorities investigating complaints made under the Children Act 1989 — affecting
all children and young people (and their families) in contact with children’s social care as

well as those requiring a service from children’s social care.

The High Court hearing took place at the end of July 2020. Ahead of this, on 10 June 2020,

members of parliament voted on a motion tabled by the then leader of the opposition Keir
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Starmer MP to annul the Amendment Regulations [Exhibit CW/125 —INQ000621179]. The
vote was lost 123 to 259 [Exhibit CW/126 — INQ000620790].

Selective, one-sided consultation

96. It transpired through the judicial review proceedings that the Department for Education had
conducted a private, selective consultation with some but not all local authorities, adoption
agencies and relevant charities. Ofsted and the CQC were also consulted. An email sent
on behalf of the Chief Social Worker for Children and Families to around a third of English
local authorities on the evening of 23 March 2020 had been marked “STRICTLY
CONFIDENTIAL: not to be distributed further”. The covering message stated: “This is of
course strictly confidential and not to be distributed further”. A summary of proposed
amendments to secondary legislation was provided, though not containing all the changes
which were to appear later in the Amendment Regulations. Local authorities were told, “We
have a very small window for comments” and given a deadline of the end of the following
day. They were asked, “Please do not distribute more widely for obvious reasons”. The
Child Rights Impact Assessment produced by the Department for Education, dated 15 April
2020, noted there had been stakeholder engagement “in confidence” [Exhibit CW/127 —
INQOO0641769]. A ministerial briefing prepared by civil servants, dated 6 April 2020,
similarly stated the department had “engaged with stakeholders on the proposals in
confidence” (Article 39 v Secretary of State for Education [2020] EWCA Civ 1577 at [9])
[Exhibit CW/128 — INQ000231395].

97. The Children’s Commissioner for England was not consulted about the changes though she
was sent a summary the week before (16 April 2020) the Amendment Regulations were laid
before parliament. The covering email from a Department for Education official summed up
government plans (Article 39 v Secretary of State for Education [2020] EWCA Civ 1577 at

[14]):

Our intention is to continue to prioritise the needs of children whilst relaxing some minor

burdens in order that local authorities can continue to deliver children’s services without
being unnecessarily hindered by process in these extraordinary circumstances ... Most

changes are small procedural changes to ease administrative burdens ... [Emphasis added]

98. A member of the Children’s Commissioner's team replied to government the next day,
raising some queries and concerns though not objecting to the statutory instrument at that

stage.
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99. The High Court found that the circumstances of the pandemic justified both the
government's approach to consultation and its rationale for introducing sweeping changes
to the statutory scheme: Articie 39 v Secretary of State for Education [2020] EWHC 2184
(Admin) [Exhibit CW/129 — INQO000621181]. However, it rejected the government’s
characterisation of the lost or weakened safeguards as administrative burdens. Mrs Justice

Lieven said in her judgment at [48]:

| agree with the Claimant that these are not bureaucratic provisions that are a “burden”
and as such can be set aside relatively lightly. Reqular visits to children, oversight by
more senior officers over decision making and provision for independent scrutiny are
critical safeguards to protect deeply vulnerable children in a field where errors happen

with sad frequency and the consequences can be devastating.

100. Mrs Justice Lieven indicated that in ordinary circumstances there would be a duty to consult
the Children’s Commissioner for England: “In anything less than a national crisis of quite
such urgency | would have been minded to find that the consultation was not lawful if the
Commissioner was not consulted” (Article 39 v Secretary of State for Education [2020]
EWHC 2184 (Admin) at [83]).

Court of Appeal decision

101. Article 39 appealed the decision, and the Court of Appeal found in November 2020 that the
Secretary of State for Education, Gavin Williamson MP, had acted unlawfully in failing to
consult the Children’s Commissioner for England or any other children’s rights organisation
when considering changes to the statutory scheme for highly vulnerable children (Article 39
v Secretary of State for Education [2020] EWCA Civ 1577). Giving the leading judgment,
Lord Justice Baker, with whom Lord Justice Henderson and Lord Justice Underhill
agreed, held at [86]:

It was manifestly in the interests of the vulnerable children who would be most affected by
the proposed amendments that those agencies and organisations representing the rights

and interests of children in care should be consulted.

102. At [85] Baker LJ found “there was no good reason” to exclude the Children’s Commissioner

from the email consultation and:
I can find nothing about the circumstances that existed in March 2020 fo justify the

Secretary of State’s decision (if indeed any conscious decision was made) to exclude

the Children’s Commissioner and other bodies representing the rights of children in
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care from the consultation on which he embarked. He decided to undertake a rapid
informal consultation, substantially by email. In the circumstances, it was plainly
appropriate for the consultation to be conducted in that fashion, rather than a more
formal, drawn-out process. But having decided to undertake the consultation, there
was no good reason why that process should not have included the Children’s
Commissioner and the other bodies. On the contrary, there were very good reasons

why they should have been included.

103. Article 39's submission that government had consulted “on an entirely one-sided basis” was
accepted by the court and the importance of hearing a children’s rights perspective was
underlined at [83]:

[Had children’s rights organisations] been included, the Secretary of State would have
unquestionably been better informed about the impact of the proposed amendments on the

vulnerable children most affected by them.

Lasting impact of the Amendment Regulations

104. Two weeks before the High Court hearing, the Children’s Minister, Vicky Ford MP, had
announced that the “overwhelming majority” of changes introduced through the Amendment
Regulations would expire on 25 September 2020 [Exhibit CW/130 — INQO00620792].
However, as Article 39 set out to the court and was tfo later inform the Education
Committee’s inquiry into Covid-19 [Exhibit CW/131 — INQ000621182], the Amendment
Regulations contained several savings provisions which meant that local authority actions
and decisions made between April and September 2020 could potentially have enduring
and even life-long impact for individual children. For example, assessments of foster carers
and prospective adoptive parents which commenced under the revised statutory scheme
were to be continued as if the Amendment Regulations were still in force. Any (disabled)
child having a short break from 24 April 2020 (when the Amendment Regulations came into
force) was to be subject to the revised statutory scheme from that point on, beyond the
expiry of the statutory instrument. Babies and young children who had been placed in
‘fostering for adoption’ homes without the same level of scrutiny and oversight as before

the pandemic could have been adopted, or be close to being adopted.

105. Article 39 is not aware of any published research into the short and long-term impact of the
Amendment Regulations on individual children. This is information the Department for
Education could be reasonably expected to have, not least because the Amendment
Regulations placed a duty on the Education Secretary to keep the “effectiveness of the
amendments” under review “during the period for which they have effect” [Exhibit CW/132—
INQO00620793]. ‘Effectiveness’ was not defined in the statutory instrument, though we
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presumed this meant the extent to which the Amendment Regulations enabled local
authorities to safeguard and promote the welfare of children. The explanatory memorandum
referred to a “continuous review” and indicated, “This will be undertaken by the relevant
policy officials by keeping in touch with the sector” [Exhibit CW/117 — INQ000540899]. In
respect of consultation with the sector during the formation of the Amendment Regulations,
the Court of Appeal had held at [85(3)]:

The "sector” plainly included not merely local authorities and service providers but also all
those engaged or involved with children’s social care, including those bodies whose focus
was on children’s rights.

106. The Department for Education’s continuous review should have engaged the Children’s
Commissioner for England and other children’s rights organisations, including those led by
children and young people. Moreover, as outlined above, many of the amendments
continued to have effect beyond the expiry date of 25 September 2020 and are therefore

potentially still ‘live’ today in respect of individual children.

Worsening challenges: solitary confinement of children in prison

107. Very early into the pandemic, Article 39 co-ordinated a joint letter to the then Lord
Chancellor and Secretary of State for Justice urging government to release child prisoners
[Exhibit CW/133 — INQO00591061]. The joint letter was signed by several charities and the
former Children’s Commissioner for England, Maggie Atkinson (2015-20). We explained:

There are currently fewer than 800 children detained in young offender institutions and
secure training centres. These are institutions which Ministers are committed to phasing out
because they are not suitable for children. We ask that the Youth Custody Service make
arrangements fto release, and stop admitting, children who can be safely supervised and
looked after within the community. These are exceptional times which warrant extracrdinary

political leadership.

108. While our letter made plain that prisons are unsuitable environments for all children, we
expressed particular concern for children with mental health difficulties and those who have
learning disabilities whom we said were “already known to find incarceration deeply
challenging, if not unbearable”. The following week, the Secretary of State was reported to
be considering a Covid-19 release scheme for prisoners [Exhibit CW/134 — INQO00650965].

It is understood that no child was released from custody under this scheme.
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109. Solitary confinement, whereby a child is confined in their cell for 22 hours or more without
meaningful human contact (see paragraph 35 above), was routine during the initial months
of the pandemic [Exhibit CW/135 — INQO00586924], and Article 39 believes it became
normalised thereafter. This was not a new challenge brought about by the pandemic - see
paragraphs 35-37 above — but the introduction of secondary legislation in May and July
2020 was to dilute requirements around children’s education and other time spent engaging
in activities outside their cells in YOlIs [Exhibit CW/136 — INQO00620798] and STCs [Exhibit
CW/137 — INQOO0620799] respectively. The explanatory memorandum for The Secure
Training Centre (Coronavirus) (Amendment) Rules 2020 stated that the new “temporary
minimum restricted regime” permitted children to be locked in their cells for up to 22.5 hours
a day [Exhibit CW/138 — INQO00620800]. Government policy now endorsed the solitary
confinement of children. In Article 39’s public statement in response to the changes to
secondary legislation, | said [Exhibit CW/139 — INQ000620801]:

Predicting the enormous challenges which prisons would face in meeting children’s needs,
shortly before lockdown began we wrote with other organisations to Ministers urging them
to safely release children from custody wherever possible. Government did not take this
protective action and now it has found it necessary to change the law to reduce the statutory
obligations of the companies who run secure ftraining centres. Yet again, when children
needed the government to take a firm stance on safeguarding their rights, they have been

abandoned and providers protected.

110. In July 2020, Article 39 made an FOI request for the children’s rights and equality impact
assessments undertaken before government introduced The Secure Training Centre
(Coronavirus) (Amendment) Rules 2020. We asked for any correspondence between the
Ministry of Justice and G4S and MTC (each company was then responsible for running a
STC), the inspectorates, YJB and the Children’s Commissioner for England in respect of
the regulatory changes. We also asked for any information produced for children and
parents explaining the new rules. The Ministry of Justice’s response stated, “The ModJ does
not hold the specific information you have requested...”. Late in August 2020, | attended an
Alliance for Youth Justice (then called the Standing Committee for Youth Justice) meeting
with the Ministry of Justice and asked why the Children's Commissioner for England and
others weren't consulied on these changes to secondary legislation. | was fold that
government recognised it had got this wrong and had written apologising for this [Exhibit
CW/140 — INQO00649424]. The Ministry of Justice's reply to the FOI request laid out some
background to the legal changes and outlined [Exhibit CW/141 — INQ000621184]:
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STCs have been working throughout lockdown to deliver as much face-to-face work as it
has been deemed safe to do but the recovery phase and easing of lockdown will aliow
opportunities to increase this. Face to face social visits will commence at these sites by mid-
July — albeit with necessary measures taken to ensure safety and subject to close
monitoring, so that necessary actions can be taken to protect the health and wellbeing of
all those on site should the wider health position require it, in line with the allowances made

in this S [Statutory Instrument].

111. In December 2020, Article 39 publicly supported a church in Kent in its threat of legal action
against the Ministry of Justice for the solitary confinement of children in Rainsbrook STC,
which was then run by the company MTC. (When MTC was first given the contract to run
Rainsbrook STC, in 2015, we had written to the YJB with the Howard League for Penal
Reform and INQUEST expressing serious concerns about its lack of experience in the care
of children and “disturbing” information in the public domain about its management of adult
prisons in the United States: Exhibit CW/142 — INQ000620802].) Inspectors had visited the
Northamptonshire prison at the end of October 2020 finding that children were being held
in their cells for 14 days for 23%2 hours a day upon admission, as a Covid-19 precaution.
Prison service terminology for this practice in both child and adult prisons is ‘reverse
cohorting’ [Exhibit CW/143 — INQ000591127]. The inspectorates — Ofsted, HMIP and the
CQC - declared, “There is no rationale to support this practice” and described it as
“tantamount to solitary confinement” [Exhibit CW/144 — INQO00509681]. Nearly a quarter
(23%) of the 43 children detained at the prison did not feel safe at the time of the inspection.
In Article 39’s public statement in response to the publication of this inspection report, | said
[Exhibit CW/145 — INQO00620805]:

The law requires that the director of Rainsbrook secure training centre carries out their
duties with the welfare of children uppermost. Locking vulnerable children in a tiny room for
23% hours a day for a two-week period plainly flouts this fundamental protection. The
Ministry of Justice funds MTCNovo fo detain children, and must be held responsible for
allowing this abusive treatment. In July, Ministers overnight changed the legal rules
govermning these centres without any consultation with the Children’s Commissioner or
others concerned with the rights and interests of vulnerable children. We commend St

Margaret’s Church for taking this action, and will support them as much as we can.

112. Also in December 2020, with several other children’s rights, justice and penal reform
charities, Article 39 published a document setting out the case for ending child
imprisonment. In the release accompanying that publication, | said, “The appalling
conditions which incarcerated children continue to endure during the COVID-19 pandemic

are nothing short of a national child abuse scandal ... we know how to look after children
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well, how to keep them safe and guide them to a better life. Let’s use this knowledge and
humanity instead of relying on the failed, punitive institutions of the past” [Exhibit CW/146 —
INQO00620806].

113. With the Howard League for Penal Reform, Article 39 wrote to the Lord Chancellor and
Secretary of State for Justice at the beginning of September 2021 urging the removal of the
Covid-19 statutory instruments pertaining to child prisons. We explained in our joint letter
[Exhibit CW/147 — INQO00613132]:

With the majority of coronavirus restrictions lifted within the community, vaccinations now
available for teenagers aged 16 and 17, and schools re-opening, we write to ask that the
statutory instruments made in May and July 2020 be revoked, and children’s entitlements

to education and family visits be reinstated.

[.]

If you are not willing to revoke the statutory instruments, please set out the evidence for
their necessity. We also ask that you publish a children’s rights impact assessment and an
equality impact assessment which demonstrate the department has carefully considered
the implications of introducing emergency regulations and continuing to keep them in

force.

114. We received a reply from the Justice Minister the following month confirming that the
statutory instruments would be withdrawn but also reiterating that there would be a three-
month time lapse between STCs and YOls, meaning most child prisoners (those in YOlIs)
would have another 12 weeks to wait before the lifting of the restrictions. To consider this
from a child’s perspective, this was the equivalent of the whole of the school summer holiday
period doubled. We jointly replied to the Minister on 22 October 2021 stating infer alia
[Exhibit CW/148 — INQO006131341:

If you are not willing to revoke both statutory instruments at the same time, please set out
the evidence for continuing to restrict the protections afforded to vulnerable children in
young offender institutions, a number of whom would have previously been detained in
Rainsbrook secure training centre before it was urgently decommissioned. We also repeat
our request that you publish a children’s rights impact assessment and an equality impact
assessment which demonstrate the department has carefully considered the implications

of continuing to keep emergency regulations in force.
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