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UK COVID-19 INQUIRY

WITNESS STATEMENT OF JOHN KIRKPATRICK

I, John Kirkpatrick of the Equality and Human Rights Commission, Arndale House, The
Arndale Centre, Manchester, M4 3AQ, will say as follows: -

A Introduction

| make this statement in my capacity as Chief Executive ('CE') of the Equality and

Human Rights Commission ('EHRC'; formally known as the Commission for Equality

and Human Rights), in response to the request by the UK Covid-19 Inquiry ('the
Inquiry') for evidence relating to its Module 7, pursuant to Rule 9 of the Inquiry Rules

1.

2006. References in this statement to "we" and "our" refer to the EHRC collectively.

2. | have worked at the EHRC, as Deputy CE since October 2023 and then as CE, from
August 2024. | was therefore not in post in the organisation for the period that the Inquiry

is considering in Module 7 (01 January 2020 to 28 June 2022 - 'the specified period'). |

have overall responsibility for the operation of the EHRC, reporting directly to the Board

of Commissioners. | sit on the Board as a Commissioner ex officio. In making this
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statement, | have drawn on knowledge and expertise from teams across the EHRC and

have relied on that knowledge and expertise.

Content of this statement

The Inquiry has requested a statement from the EHRC in Module 7, to better

understand the EHRC's involvement in the government's response to the pandemic

specifically in respect of issues around Test Trace and Isolate. Where refer to

'government in this statement, | refer to the UK Government, unless stated otherwise.

To date the EHRC has also provided witness evidence, at the Inquiry's request, in

relation to Modules 1, 2 and 2B.

3.

In this statement, | will focus on issues relevant to Module 7, namely policies

strategies and decision-making of the government, in relation to testing, tracing, and

isolation. As such, this statement is not to be taken as a complete picture of all of the

4.

EHRC's work in relation to the pandemic.

This statement is divided into the following sections:

5.1. The EHRC (paragraphs 6-14);

5.2. Summary of the EHRC's work between January 2020 and June 2022
(paragraphs 15-23);

5.3. The Equality and Human Rights Legal Framework (paragraphs 24-41)

5.4. Engagement with government (paragraphs 42-67);

5.5. Engagement with non-governmental stakeholders (paragraph 68);

5.6. Areas of focus:

5.

5.6.1. The public health and coronavirus legislation and regulations

(paragraphs 70-77);

5.6.2. Public health communications and public confidence (paragraphs 78-

84):

5.6.3. Health and social care (paragraphs 85-107);
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5.6.4. Access to food and other essentials (paragraphs 108-112):

5.6.5. Education (paragraphs 113-123);

5.6.6. Work (paragraphs 124-148);

5.6.7. Access to justice (paragraphs 149-156);

5.6.8. Institutions (paragraphs 157-164);

5.6.9. Domestic abuse (paragraphs 165-169);

5.6.10. Ethnic minorities (paragraphs 170-177);

5.6.11. Other significant work (paragraphs 178-187);

5.7. EHRC inquiries and enforcement powers;

5.7.1. Inclusive Justice inquiry (paragraphs 188-190);

5.7.2. Inquiry into racial inequality in health and social care workplaces
(paragraph 191-194):

5.7.3. Enforcement (paragraphs 195-197);

5.8 Monitoring the impact of the pandemic (paragraphs 198-202);

5.9 Lessons learned (paragraphs 1203-214);

5.10 The Public Sector Equality Duty (PSED) (paragraphs 215-218)

The EHRC

The EHRC is Britain's national equality and human rights body. It is a statutory body

established under the Equality Act 2006 ('EA 2006'). It operates independently of the

UK, Scottish and Welsh Governments to encourage equality and diversity, eliminate

unlawful discrimination, and protect and promote human rights. It enforces the Equality

Act 2010 (CEA 2010') and encourages compliance with the Human Rights Act 1998

('the HRA'). It is accredited at UN level as an 'A status' National Human Rights

6

Institution (NHRI') in recognition of its independence, powers and performance.
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7 We have unique duties and powers which are set out in Part 1 of the EA 2006.

Pursuant to section 3 of the EA 2006, our general duty is to encourage and support

the development of a society in which:

(a) peopie's ability to achieve their potential is not limited by prejudice or discrimination;

(b) there is respect for and protection of each individual's human rights;

(c) there is respect for the dignity and worth of each individual;

(d) each individual has an equal opportunity to participate in society; and

(e) there is mutual respect between groups based on understanding and valuing

of diversity and on shared respect for equality and human rights.

8 As an independent and impartial body, the EHRC is not directly involved in any formal

advisory groups and does not participate as of right in any government administrative

processes, but does so on request. We will also offer advice to government and formal

advisory groups (and others more generally) on our own initiative. Our role is to

promote understanding and engagement with equality and human rights issues, to

encourage compliance with the law, and to use our authority and influence to secure
improvements in policy, practice and the law where necessary. This involves

reguiating employers and service providers across Britain, whether private, public or

third sector. While we actively participate in debates across equality and human rights

issues, and seek to foster good relations with and between stakeholders, it is not our

role to be an advocacy or campaigning organisation. The EHRC's work generally has

not, and does not, include epidemic or pandemic preparedness, as this issue is

outside our explicit remit.

9 We regulate equality across the three nations of Great Britain and we have a human

rights mandate in Scotland in relation to matters reserved to the UK Parliament. We
take a three nations approach to our work, to ensure that our action to improve

equality and human rights is relevant to the devolved contexts of Scotland and Wales,
with assistance from our Scotland and Wales statutory Committees, and to devolved

decision makers in England. In practice, this means regular discussion and information

sharing between staff in our Great Britain, Scotland and Wales teams. In the specified

period, this would have involved discussion and information sharing on the

government's response to the pandemic as issues emerged. The Scottish Human

Rights Commission has a mandate to promote and protect human rights in Scotland
where they fall within the competence of the Scottish Parliament.
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11

12

13

14

Our funding is provided by the Office for Equality and Opportunity (OEO) which is part

of the Cabinet Office, and we are accountable to Parliament through the Minister for

Women and Equalities and the Women and Equalities Committee. We appear before

the Women and Equalities Committee (WEC) to give oral evidence as required and

at least annually.

Responsibility for the strategic oversight of the EHRC lies with the Board of

Commissioners. The Chair and Commissioners are public appointments made by the

Minister for Women and Equalities.

There are also four committees which help guide our work: two statutory committees,

the Scotland Committee and the Wales Committee; and two non- statutory advisory
committees, the Audit and Risk Assurance Committee and the People and

Workspace Committee. During the specified period, we also had a Disability Advisory
Committee.

The EHRC's operations are overseen by a leadership team currently consisting of the

following Directors:

13.1 CE (myself, John Kirkpatrick);

13.2 Deputy CE (Penny Hobman, recently appointed)

13.3 Director of Policy, Human Rights Monitoring and Three Nations (Anna

Boaden);

13.4 Director of Finance and Corporate Resources (Jennifer Edgar - newly

appointed);

13.5 Director of Communications (Moya Alcock);

13.6 Director of Legal (Adam Sowerbutts);

13.7 Interim Director of Regulation (Martin Crick)

13.8 Director of People (Kerry Lucas).

The EHRC staff is made up of a number of teams reporting to the above listed
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16

17

18

directors. At the start of the Covid-19 pandemic the structure of the leadership team

was different, with a chief executive officer, three executive directors, and more

directors. At that time, we employed some 210 staff, and we now employ 195 staff.

Summary of the EHRC's work between January 2020 and June 2022

Like other organisations, we began to consider the potential impacts of the pandemic

in early 2020. The period up to September 2020 could be described as an emergency
response period, with the EHRC engaging on new and complex issues as they arose.

In April 2020, we formed a steering group to lead our initial response to the pandemic.

This was led by our then Director of Policy, Human Rights and Three Nations (Alasdair
MacDonald) and overseen by Melanie Field in her capacity as Chief Strategy and

Policy Officer. It was comprised of a number of key individuals including our Director

of Regulation, our then Director of Evidence and Strategy, our Head ofWales and our

Head of Scotland. The steering group was responsible for: assessing emerging

impacts of the pandemic and adjusting the strategic approach as required; ensuring

that stakeholder views were properly considered and reflected in our work; and

monitoring and refining the impact on our wider Business and Strategic Plans. We
redirected internal resource, including by deprioritising one of our existing strategic

areas (transport, around September 2020) to ensure that we had capacity to

effectively advise governments and others on equality and human rights issues
related to the pandemic.

On 9 April 2020, we published a statement from our then Chair of Commissioners,
David Isaac, explaining how we would respond to the pandemic. We stated that we

would: work closely with stakeholders and partners to monitor developments; provide

expertise to governments across the three nations; and remind all carrying out public

functions of their obligations under the Public Sector Equality Duty (PSED'). We went

on to make a number of public statements on pandemic-related issues arising

throughout the specified period.

In summary, our responsive work between April and September 2020 included the

following, as detailed further below:

18.1 Producing detailed research and analysis through a cross-cutting report

on the impact of the pandemic on different groups ("How coronavirus has
6
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affected equality and human rights", part of our "Is Britain Fairer?" report

series (our 'October 2020 IBF report'). JK/01 [INQ000137017];

18.2 Submitting evidence to a wide range of parliamentary committees on the

impact of the pandemic;

18.3 Advising No10 to ensure that British Sign Language ('BSL') interpretation
was provided for all key public statements;

18.4 Influencing the British Medical Association ('BMA') and other bodies to

ensure that an overly broad approach to the use of Do Not Attempt

Cardiopulmonary Resuscitation (DNACPR') orders was not adopted;

18.5 Contributing to Public Health England ('PHE') and other public bodies'

work on the impact of the pandemic on different ethnic minority groups.

18.6 Raising concerns about the contract tracing app with NHSX.

18.7 Partnering with other regulators and stakeholders, such as the Care
Quality Commission ('CQC'), on the serious impacts of Covid-19 on older

people in social care settings;

18.8 Working with the Department for Environment, Food and Rural Affairs
('DEFRA') and major supermarkets to ensure that disabled and older

people were able to safely access food shopping;

18.9 Engaging with exam bodies to ensure that particular groups were not

disadvantaged by predicted grading; and

18.10 Working with the then Department for Business, Energy and Industrial

Strategy DBT') on its approach to return to work policy. To note, this

Department was replaced in 2023 by three separate Departments; the

Department for Energy Security and Net Zero, Department for Science,
Innovation and Technology, and Department for Business and Trade. |

refer to it below as 'DBT'.

19 By around Sepiember 2020, the EHRC - on the recommendaiion of the steering group -

decided to focus on a smaller number of strategic Covid-19 related issues: the impact on

ethnic minority groups, and social care. Both led to long-term programmes of work
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21

22

23

24

embedded in our Strategic and Business Plans, including an inquiry into decision-making
in social care and a dedicated race legal support fund.

In October 2020 we published our October 2020 IBF report. JK/01 [INQ000137017]
The report covered the areas of: work; poverty; education; social care; and justice and

personal security.We made targeted recommendations for the UK, Scottish and Welsh
Governments. We highlighted the report to a range of governmental and non-

governmental stakeholders, including: a number of parliamentary committees; and

Ministers (including Liz Truss MP (then Minister for Women and Equalities), Matt

Hancock MP (then Secretary of State for Health and Social Care), Nick Gibb MP (then

Minister for School Standards) and Robert Buckland MP (then Secretary of State for

Justice)).

Throughout the specified period, we continued to engage on relevant policy issues as
they emerged, such as vaccine passports, and whether long Covid amounts to a

disability under the EA 2010.

Our 2020-21 Impact Report, published on 10 May 2021, summarises some of our

work in this period. JK/02 [INQ000185245]

Except where expressly stated below we did not collaborate with the UK government,

advice agencies UK Government departments, agencies, advisory bodies and other

relevant stakeholders.

The equality and human rights legal framework

The Equality Act 2010

The Equality Act 2010 ('the Act') protects individuals from discrimination on the basis
of nine protected characteristics. These are: age, disability, gender reassignment,

marriage and civil partnership, pregnancy and maternity, race, religion or belief, sex,
and sexual orientation. The Act promotes a fairer and more equal society and places
duties on employers, service providers, those who control and let premises, education

providers, associations, principals and agents and office holders. Public authorities

and any person exercising public functions must also comply with the PSED.
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26

Preventing discrimination

The Act prohibits both direct discrimination (where someone is treated differently

because of a protected characteristic) and indirect discrimination (where a policy

applies 'neutrally' to all groups but puts one group at a particular disadvantage). Direct
discrimination (except age discrimination) cannot be justified and will always be

unlawful unless a specific exception applies. Indirect discrimination may be justified

(and therefore lawful), but only if it is a proportionate means of achieving a legitimate

aim.

The Act also prohibits discrimination arising from disability (where a disabled person

is treated unfavourably - rather than less favourably than another - or put at a

disadvantage because of something that relates to their disability). Discrimination

arising from disability is only lawful if it is a proportionate means of achieving a

legitimate aim. The discriminator must have knowledge of the person's disability (or

be reasonably expected to know about it), for discrimination arising from disability to

occur,

27 Employers, education providers, service providers, associations, and those carrying

out public functions all have a duty to make reasonable adjustments to avoid disabled

people being placed at a substantial disadvantage in comparison to others; and so

that disabled people can access services, so far as reasonably practicable, in the

same way as non-disabled people. This duty has three parts:

e Changing a policy or the way something is done - for example, changing
the way care is provided to someone who has different needs to other care
home residents or making an exception to a 'no dogs' policy for assistance
dogs.

e Making changes to physical features - for example by ensuring that public
spaces are accessible. This could include by providing ramped access, widened
doorways, or tactile paving.

8 Providing auxiliary aids and services - for example, introducing new

equipment like a hearing induction loop, or providing extra support (auxiliary

services) where someone else is used to assist the disabled person. This could

include a reader, sign language interpreter or support worker, or providing

information in an accessible format such as BSL, large print or audio.
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29

30

31

The costs of a reasonable adjustment must not be passed on to the service user.

There are prohibitions on harassment, including sexual harassment and victimisation.

In October 2024 the Equality Act was amended to place a duty on employers to take

reasonable steps to prevent sexual harassment; this is not an exhaustive list of the

duties under the Equality Act 2010, | have focused here on those duties most relevant

to the issues around Test Trace and Isolate.

Public sector equality duty (PSED)

The PSED, requires all public authorities to take active steps to consider equality

when exercising their functions. The PSED seeks to mainstream equality

considerations in public authorities' day-to-day decision-making. The duty requires

public authorities to have due regard on an ongoing basis to the need to (a) eliminate

unlawful discrimination, (b) advance equality of opportunity and (c) foster good

relations between those who share protected characteristics and those who do not.

Private organisations or persons who exercise public functions on behalf of public

authorities, must also comply with the PSED; for example where a local authority

contracts out a particular service.

The courts have clarified what 'due regard' means and elucidated a number of

principles:

31.1 Decision makers must be made aware of their duty to have 'due regard' to the

aims of the duty.

31.2 Due regard is fulfilled before and at the time a particular policy that will or might

affect people with protected characteristics is under consideration as well as at

the time a decision is taken. Due regard involves a conscious approach and

state of mind.

31.3 A body subject to the duty cannot satisfy the duty by justifying a decision after

it has been taken.

31.4 The duty must be exercised in substance, with rigour and with an open mind in

such a way that it influences the final decision. It is not a matter of 'ticking

boxes". However specific mention of the duty in carrying out the particular

function is not determinative of whether it has in fact been performed, but it is
10

INQ0005876560010



32

33

good practice.

31.5 The duty is non-delegable. If in practice it is carried out by another body, that

body should be capable of performing the duty and the duty bearer should

maintain proper supervision over the third party.

31.6 The duty is a continuing one.

31.7 The equality duty is an integral and important part of the mechanisms for

ensuring the fulfilment of the aims of anti-discrimination legislation.

31.8 The duty is upon the decision maker personally. What matters is what he or she
took into account and what he or she knew.

31.9 A body must assess the risk and extent of any adverse impact and the ways in

which such risk may be eliminated before the adoption of a proposed policy. (R
(Brown) v Secretary of State for Work and Pensions [2008] EWHC 3158 and

Bracking v Secretary of State for Work and Pensions [2013] EWCA Civ 1345))

Having due regard means being fully aware of - and understanding - what the PSED
requires, and putting this knowledge into practice. There is no standard legal definition

of 'due regard', although various cases have clarified the general duty and what 'due
regard' means. Having due regard to advancing equality involves: removing or

reducing the disadvantages that people with protected characteristics face. This
includes taking steps to meet the needs of people from protected groups where these
are different from the needs of other people, including taking account of disability; and

encouraging people from protected groups to participate in public life or in other

activities where their participation is disproportionately low. Fostering good relations

means tackling prejudice and promoting understanding between people from different

groups. Compliance with the duty may involve treating some people more favourably

than others.

To comply with the duty, public authorities should identify whether the policy or

decision will affect protected characteristic groups at the inception stage. They should

then acquire relevant information to assess how the policy or decision will affect them,

and consider at every stage of development and implementation, whether any

mitigating measures are required. This includes whether the policy or decision should
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35

36

37

proceed or be amended. Public authorities should also monitor the impact of policies

after they are implemented. Every effort should be made to involve people in decisions
that affect them. These steps are critically important in preventing discrimination,

advancing equality and tackling disadvantage, and in supporting a culture of

transparency and accountability. All of the above principles are explained in further

guidance on our website.

In England there is no requirement for public authorities, or others who are subject to

the PSED, to record the steps taken to comply with the PSED, commonly referred to

as an Equality Impact Assessment or EIA. However, the courts have clarified, and we

recommend as good practice that records are kept fo evidence compliance with the

duty.

There are specific duties in relation to the PSED regarding the publication of certain

information and equality objectives, but | have not detailed them here.

Human Rights Act 1998 (HRA)

Throughout the pandemic the UK government was obliged to comply with the HRA.
The HRA incorporates the European Convention on Human Rights into UK domestic

law and sets out the fundamental rights and freedoms to which everyone is entitled.

Public bodies and others carrying out public functions must not act in a way that is

incompatible with the rights set out in the HRA, whether they are involved in designing
policies and procedures or directly delivering services. The HRA does not apply to

private bodies unless they are exercising public functions. The Convention places
negative duties on states to refrain from taking action that would interfere with human

rights unless this was lawful in the circumstances. It also places positive duties on

states to protect human rights, this is usually achieved by enacting laws practices and

systems to ensure rights are not illusory and can be enforced, and to ensure there is

effective redress if things go wrong.

Certain rights are absolute, meaning there are no circumstances under which the

particular right can be interfered with. Other rights are qualified, meaning that the state

can interfere with the right for specific reasons set out in the Convention, provided the

interference is proportionate and necessary, including balancing the rights of one

person or group against the needs of others.
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Article 2 is an absolute right and requires states to protect life. Article 3 is absolute

and imposes a prohibition on torture and inhuman and degrading treatment. Article 8

is qualified and protects the right to privacy for one's home, family and

correspondence. Article 5 prohibits arbitrary detention of persons and is an absolute

38

right. Article 14 prohibits discrimination in the enjoyment of any of the human rights.

Human rights have been described by UN bodies as 'indivisible and interdependent'.

This means they are interrelated, and that one set of rights and freedoms cannot be

39

fully enjoyed without others.

Obligations under international human rights law

The UK Government has signed a number of international human rights treaties which are
binding under international law but are not directly enforceable in the UK courts. By ratifying
them the Government has agreed that their requirements will be reflected in UK laws, policy
and guidance. They can also be used to interpret the rights that are protected under the

40

41

42

HRA.

These include the:

e UN Convention on Elimination of ail forms of Racial Discrimination (CERD)

UN Convention on the Elimination of Discrimination Against Women
(CEDAW)

® UN Convention on the Rights of Persons with Disabilities (CRPD)

@ UN Convention on the Rights of the Child (CRC)

@ UN Convention on Civil and Political Rights

e International Covenant on Economic Social and Cultural Rights (ICESCR)

® UN Convention Against Torture

Engagement with government and stakeholders

Our remit requires us to engage regularly with government at various levels. We
have a key role in advising government on equality and human rights issues. We
are not routinely expressly invited by the government to provide guidance, advice or

13
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43

briefings. am not aware that, during the specified period, we received any formal

communications seeking our advice on the identification of any equality or human

rights implications of the polices or guidance concerning Test and Trace or the

requirement to isolate. However, we regularly offer advice to government, and during

the specified period we did so in relation to its response to the pandemic, in the

manner described below. When providing our advice to government at various

levels, we stressed the importance of compliance with the PSED, which provides a

clear legal framework to ensure that equality considerations are taken into account
by public decision-makers at all times, including in crises. We made equivalent

argumenis in relation to human rights standards.

Our Framework Document with the Cabinet Office, dated November 2019, provides
for regular engagement at ministerial and departmental level. JK/03
[INQ000185256] The Framework Document is currently under review. In the

specified period, regular contact between the EHRC and the Cabinet Office was
conducted in line with the parameters for engagement set out within the Framework

Document. For example, there were:

43.1 Annual meetings between the Minister for Women and Equalities and the

EHRC Chair and CE around the time of publication of the EHRC's Annual

Report and Accounts, to review the previous year's performance.

43.2 Monthly meetings between the (then) GEO Director and our CE; in order

to keep the respective organisations cited on usual business and any

significant developments that may impact on each other's work, for

example press statements on human rights issues. Informally this is

referred to as our "no surprises" agreement with GEO and is common

practice among Departments and arms length bodies. GEO is now known

as the Office for Equality and Opportunity (OEO).

In accordance with the Framework Document and more generally, our regular

engagement with government pre-dated the specified period. During the specified

period, that engagement would have continued with a renewed focus, on pandemic

related issues. As such, am not aware that there were many meetings with

government which were specifically set up to discuss the government's response to
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the pandemic; instead, we would have used our existing engagement opportunities
to advise government on pandemic related issues. Examples of our meetings with

government in the specified period include the following:

43.3 Regular meetings with the Minister for Women and Equaiities/Minister for

Equalities (for example, meetings with Liz Truss MP on 3 December 2020;
and with Kemi Badenoch MP on 14 July 2020, 15 June 2021 and 2

September 2021 and 18 January 2022). These meetings were used to

discuss a variety of issues, both related and unrelated to the pandemic. At

the meeting on 14July2020, we discussed work the EHRC was doing in the

employment context. JK/04 [INQ000213342]

43.4 We met our senior sponsor, Marcus Bell (Director of the Equality Hub in the

Cabinet Office) on at least a monthly basis, and continue to do so.

As with our meetings with the Minister for Women and Equalities, these
meetings covered a wide range of matters, both related to the pandemic and

unrelated.

43.5 We had regular contact with the GEO, in addition to that described above.

For example, we corresponded with the GEO on afortnightly basis, providing
information on the impact of the pandemic on protected characteristic
groups. GEO contacts were sent our monthly newsletter on equality and

human rights issues.

43.6 We also met regularly with the Policy Unit at 10 Downing Street, regarding

matters relating to the pandemic and matters unrelated, on dates including

23 July 2020, 24 September 2020, 26 November 2020, 25 May 2021, 25

August 2021 and 21 January 2022. Issues relating to the pandemic were

discussed at the meetings on 23 July 2020, 24 September 2020 and 26

November 2020. JK/05 [INQ000213343], JK/06 [INQ000213344] and

JK/07 [INQ000213345]

43.7 We have an on-going relationship with the Department of Health and Social
Care (DHSC'). During the period in question, we met with DHSC on dates

including 9 November and 14 December 2020 and on & February, 14

April,17 May and 5 July 2021.
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44

43.8

43.9

43.10

43.11

43.12

On 1 September 2020, we met with the newly formed Government Equality
Hub to share information on our projects, including the updates on our

analysis of Covid-19 evidence provided by GEO. | understand that our

Chairwoman attended an annual Equality Hub meeting on 6 December

2021.

We did not, to my knowledge, have engagement with SAGE, or the Forced

Marriage Unit or the Interpersonal Abuse Unit in the Home Office, other than

some correspondence in relation to the Domestic Abuse Bill in late 2020 and

early 2021.

We have always had dealings with the Disability Unit, as their work links

closely with ours. They spoke at our Disability Advisory Committee meeting

in February 2021, and a colleague spoke to them about strategy in March

2020 just as the pandemic was beginning. We do not have regular meetings

per se, but do engage on relevant issues (for example, in relation to the

Convention on the Rights of Disabled Persons).

We have a similar relationship with the Race Equality Unit (formerly the

Race Disparity Unit). We met with Tony Sewell, Chair of the Commission on

Race and Ethnic Disparities, on 10 December 2020 in relation to the

Commission's report on race and ethnic disparities. We have also worked

with the Race Disparity Unit to improve the availability of data and

understanding of race inequalities across all areas of life, including during

the pandemic.

We have some engagement with the Social Mobility Commission. During the

specified period, we met representatives of the Social Mobility Commission
to discuss the key findings in our October 2020 IBF report. As far as | am

aware, this was the only engagement we had in this period.

The agenda for the meetings were usually agreed with the relevant government

counterpart. Our practice would have been to keep our own record of the meetings in

the form of minutes/summary minutes/read outs. Those records would have noted

disagreement where relevant. We sometimes provided presentations in meetings with

government bodies. For example, we provided briefings and presentations to the
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45

46

47

Cabinet Office (in June 2021) and to the Department for Education ('DfE') (in

November 2021) on compliance with the PSED. JK/08 [INQ000213346] and JK/09
[INQ000213348] These related to the general application of the PSED and were not

specifically tailored to the response to the pandemic.

Throughout this statement, | have set out the areas of concern the EHRC raised with

the government, directly or indirectly, during the pandemic. There would have been

occasions when the government did not follow our advice, or took a different course of

action from that which we advised or recommended. As set out in this statement, our

advice and recommendations throughout the relevant period were extensive and wide

ranging; and it would not be practicable to list here each instance where the

government did not follow them. By way of example, the government did not follow

our April 2020 advice in relation to BSL interpreting (see paragraph 78 below). In the

adult social care context, we recommended in our evidence of 13 July 2020 to the

Joint Committee on Human Rights (JCHR) (see paragraph 95 below) that the

government should incorporate the right to independent living (as enshrined in

Article 19 of the UN Convention on the Rights of Persons with Disabilities) into

domestic law to protect the rights of disabled and older people during and in the

aftermath of the pandemic. This recommendation was not followed. In the

employment context, the government declined to amend its guidance on return to

work in response to concerns we raised with officials at DBT (see paragraph 137

below). We do not know whether the government followed our advice in relation to TTI.

As a person exercising public functions, and a service provider NHS Test and Trace
(NHST&T) was subject to both the public sector equality duty, and to the general

duties on all service providers under Part 3 of the Equality Act 2010 as described in

the legal framework above.

These are: (i) not to discriminate against people whether directly or indirectly, unless
indirect discrimination can be objectively justified; (ii) not to treat disabled people

unfavourably for reasons arising in consequence of their disability unless such

treatment could be objectively justified and only where there was, or ought to have

been, knowledge of the person's disability; (iii) anticipatory duty to make reasonable
adjustments (iv) duty not to harass service users (v) duty not to victimise service
users, (vi) prohibition on causing, instructing or inducing discrimination by others.
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The duty to comply with the PSED is on the public authority and there is no

requirement or expectation that they would involve the EHRC in that process nor is

this normal practice; though it is clearly open to public authorities to seek our input or

guidance. We do not have any records of any input we had into any PSED
assessmenis that NHST&T undertook.

In respect of Test, Trace and Isolate our then Chief Executive Rebecca Hilsenrath,

wrote to NHSX in May 2020. JK/09a [INQ000000000] We understood this app was
intended to identify close contacts of people who had tested positive for Covid-19, so
that they could be told to isolate if necessary. In this letter we acknowledged the steps
NHSX had already taken to ensure equality and human rights considerations were

factored into decision making and development; we asked that the EHRC have an

opportunity to "provide input while the app is still in pilot/development stage, and to

prevent where possible equalities and human rights concerns materialising, for

example around accessibility and the ability of all sections of society to participate,

data privacy and civil rights". We understood from the reply that NHSX was taking

steps to ensure equality and human rights issues were being considered during the

development of the app.

In July 2020 we also submitted evidence specifically on Test and Trace, to the JCHR
Inquiry into the Governments response to Covid-19: human rights implications. We
submitted that whilst some interference with the right to private life could be justified

in the interests of saving life and protecting health, that should not extend beyond

what was necessary.

In respect of manual tracing, we made the following submissions: We considered

NHS had not sufficiently justified the large-scale collection and retention of personal

data and impact on individuals, especially the financial consequences if they were

required to isolate. NHSX stated the reason for this retention was that it may be

necessary to control future outbreaks or provide treatments. We considered this

response was vague. No explanation was provided by NHSX for different retention

periods for different types of data collected. We did not consider this was justifiable

and, although not within our specific regulatory remit, felt it did not appear to comply

with data protection standards.

We understood the Test and Trace service was deployed without the NHS or Public
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Health England (PHE) conducting a Data Protection Impact Assessment (DPIA).
Given the factors described above, we recommended NHS and PHE urgently conduct

and publish a DPIA.

We recommended the government ensure that private companies involved in Test
and Trace were properly trained in their duties under GDPR and did not use Test and
Trace data for other purposes such as, for example, immigration control. One such

company, Serco UK, had itself had a serious data breach and also had contracts in

respect of immigration control.

We urged the Department of Health and Social Care (DHSC) to make NHS Test and
Trace information available in multiple languages, to work with locally based and

trusted intermediaries to better encourage ethnic minorities to come forward for

testing, and to provide advice on the economic, social and cultural implications of a

positive test.

We recommended that the DHSC should ensure that all contact tracing staff receive

robust training on domestic abuse as part of their wider safeguarding training. This
should include an understanding of the means in which perpetrators could manipulate

the system, and the risks associated with disclosing contact information between

those already personally connected.

We said the Test and Trace service should not exclude disabled people and should

ensure all information was available in accessible formats and all relevant staff should

receive deaf and disability awareness training. Reasonable adjustments should be

put in place to allow disabled people access to testing sites.

In respect of the Test and Trace app that was in development we made the following

submissions and recommendations.

57.1 We welcomed the decision to develop an app for the purposes of Test and

Trace which used a 'decentralised' model for storing exposure notification

data on individual devices, rather than retaining data on a central server. This
was more likely to be a proportionate, and therefore lawful, interference with

the right to privacy; it was also more likely to build trust amongst marginalised

communities, such as migrants and others who may be reluctant to engage
with government agencies.
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57.2

57.3

57.4

57.5

57.6

Crucially, effective privacy safeguards were required. We urged the

Government to adopt primary legislation, such as the draft Bill which had

been advanced at that time by the JCHR ahead of the launch of any future

contact tracing app.

We said the NHSX must ensure information is accessible and clear to all age
groups including children. All the functions of the Test and Trace App must

comply with the GDPR safeguards; and that they must also be discharged with

the need to promote the welfare of children, in line with the Children Act 2004
and the UN Convention on the Rights of the Child.

We advised that before launching any future app, NHSX must ensure it never

required location services to be enabled, regardless of the make or model of

the phone. This was in order to safeguard victims of domestic abuse who could

be subject to tracking if their abuser had uploaded spyware or hacked into the
victims' phone.

We submitted that before launching any future app, NHSX would need to

consider whether different groups in society were likely to download and

access the app. We were aware of a recent poll that had suggested there were

significant differences depending on occupation, education level and age.

Before launching any app we stated that the Government should publish an

Equality Impact Assessment. This should identify any segments of the

population who may be digitally excluded from the health benefits offered by

the app, or those likely to be disproportionately impacted by false or repeated

alerts, such as those living in high population density areas. JK/24
(INQ185244].

We also highlighted issues about accessibility of the Test and Trace service for

disabled people to the WEC committee on July 14".

All elements of this advice would have been consistent with established policy

positions and guidance at the time, particularly around the PSED. We do not know

the extent to which polices around test trace and isolate were changed or adapted on

the basis of EHRC advice. We are not aware of any equality impact assessment being
published. Nevertheless, we continued to advise government through our
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submissions to parliamentary committees, and reports that we published during the

pandemic up until 28 June 2022.

In October 2020 we published a briefing to support decision makers (including

government) and providers of social care to embed equality and human rights issues
into their everyday practice. JK34 [INQ185258] By this time, there had been a very

high number of deaths in care homes, which had been attributed in part, to people

being discharged into care homes without being tested for Covid-19. In addition, the

requirement for people to isolate in care homes pending test results or after testing

positive had proven harmful to disabled and especially elderly people's physical and

mental health.

We therefore welcomed an announcement in the government's Winter Plan that

capacity for testing would be increased in care homes. We recommended the UK
Government should ensure there is sufficient, reliable and timely testing capacity for

residents, professionals and family members so that people in care homes were not

unnecessarily exposed to coronavirus, did not have to isolate unnecessarily and could

safely access visits from family, friends and healthcare services.

In November 2020 we published a briefing ahead of a debate in Westminster Hall

JK/36 [INQ000185260] about the impact of Covid-19 on people living with Dementia.

Our evidence included the reported impact of isolating on residents in care homes,

and referred to evidence from the National Care Forum that care workers had

struggled to access tests.

A list of parliamentary committees to which we provided relevant evidence is at Annex
A. These committees are important fora in which we share our expertise and advice
and seek to have impact on decision-making. We also maintain relationships and

share our expertise with other MPs and Peers including Shadow Ministers. Our

parliamentary briefings are published on our website and routinely shared with: GEO,
relevant parliamentary committees, relevant government departments and individual

parliamentarians.

As part of our remit, we have a particularly close relationship with the Women and

Equalities Committee, which oversees ourwork from a parliamentary perspective. We
met with the Women and Equalities Committee on various dates, including on 20 May

2020, on 7 September 2020, where we discussed the coronavirus sub- inquiries and
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agreed to work together on long term reform on race and care, and on 7 December
2020 where we briefed the Committee on our work with the Home Office. We also met

with the Chair of the Committee, Caroline Nokes MP, on 21 July 2021 to discuss the

WEC's current inquiries and our new strategic plan. During the specified period we

had fortnightly catch ups with the clerks to the Committee to discuss respective
priorities and share information. Currently we meet monthly with Committee

specialists.

Considerable correspondence was sent by the EHRC to Ministers and government

departments during the relevant period. Examples of this are given below where

relevant.

As far as am aware, there would have been no informal or private communication

between the EHRC and the government about the government's response to Covid-

19, including about issues concerning testing, tracing or isolating.

Engagement with non-governmental stakeholders

We regularly engage with a very wide range of non-governmental stakeholders, to

inform our work and amplify its impact. | have referred to some of these stakeholders
below by way of example. During the specified period, our relationships with such

stakeholders would have enabled us to identify and monitor the impacts of the

pandemic on protected characteristic groups and human rights. Evidence collated

from a range of stakeholders informed our evidence and advice, such as that provided

to parliamentary committees.

Areas of focus of work for EHRC

In this part of the statemeni, | will address the Inquiry's questions in the context of a

number of key issues which emerged over the course of the pandemic.

The public health and coronavirus legistation and regulations

On 18 March 2020, our Chief Strategy and Policy Officer, Melanie Field, gave
evidence to the Women and Equalities Committee, on the work of the EHRC. JK/10
[INQ000185267] in the context of the anticipated emergency legislation (the

Coronavirus Bill), she emphasised the need to consider how the government's
response to the pandemic was implemented for individuals with particular needs,
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barriers or challenges.

On 19 March 2020, the EHRC's then Chair of Commissioners, David Isaac, wrote to

the then Prime Minister Boris Johnson MP, highlighting a number of human rights and

equality implications likely to arise from emergency coronavirus legislation and other

measures. A copy of that letter was sent to MPs on the same day and a summary was
published on our website. JK/11 [INQ000185278]

On 23 March 2020, the first national lockdown was announced. On the same day, we
briefed the House of Commons and House of Lords on the Coronavirus Bill. JK/12
[INQ000185289] Our briefing highlighted the following aspects of the legislation with

equality and human rights implications: measures for detaining people suspected of

carrying Covid-19; relaxing safeguards on detention set out in the Mental Health Act;
the risks, to disabled people, older people and those living with mental health

conditions, presented by the suspension of the Care Act 2014 and redeployment of

care professionals to respond to Covid-19; the impact of school closures on families,

and the dispensation for councils to reduce support for pupils with special educational
needs; access to a fair trial for people who could find it difficult to participate fully in

proceedings using courtroom video and audio links; and economic support for gig

economy workers and women. The Coronavirus Act 2020 received Royal Assent on

25 March 2020, and the law came into force on 26 March 2020.

On 1 May 2020, in our written evidence to the WEC's inquiry 'Unequal impact:

Coronavirus (Covid-19) and the impact on people with protected characteristics', we
raised concerns about the disproportionate impact of the guidance relating to - and

the policing of - the restrictions imposed under the emergency legislation, on groups

with particular protected characteristics. JK/13 [INQ000185300] We called for the

Home Office to work with the National Police Chiefs' Council, College of Policing,

Association of Police and Crime Commissioners and police forces in England and

Wales to mitigate any disproportionate or discriminatory enforcement of the new

restrictions. On 5 May 2020, we wrote to Kit Malthouse MP, Minister of State for Crime

and Policing, drawing his attention to relevant recommendations in our evidence to

the Committee. JK/14 [INQ000185311]

On 20 May 2020, we wrote to Liz Truss MP, Minister for Women and Equalities,
asking her, among other things, to publish the equalities assessment prepared to
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accompany the Coronavirus Act 2020; and to ensure that statutory reports to

Parliament required by section 97 of the Coronavirus Act 2020 addressed the impact of

the legislation on equality and human rights, and reflected the views and experiences
of groups sharing protected characteristics. JK/15 [INQ000185226]

We raised concerns about disproportionate enforcement of the emergency legislation

on a number of subsequent occasions, including:

74.1 In our written evidence dated 3 July 2020 to the Home Affairs Committee's
inquiry 'The Macpherson Report: twenty-two years on', in which we

recommended that the Home Office work with police authorities to avoid the

disproportionate policing of restrictions introduced under the legislation for

particular groups, including ethnic minority groups; JK/16 [INQ000185236]

74.2 In our written evidence dated 10 July 2020 to the WEC's inquiry on

'Unequal Impact? Coronavirus and BAME people'; JK/17 [INQ000185237]
74.3 On 29January2021, in our written evidence to the JCHRs' inquiry on 'The

Government's response to Covid-19: human rights implications of long
lockdowns'. JK/18 [INQ000185238]

On 24 September 2020, we provided a briefing for the Coronavirus Act 2020 Six
Month Review Debate in the House of Commons. JK19 [INQ000185239] In doing so,

we expressed our concern about the significant equality and human rights

implications of the measures introduced under the Act, particularly for those who were

already disadvantaged. We made a number of recommendations relating to: scrutiny

of legislation; changes to adult social care; disabled children in education; challenging
mental health detention; and disproportionate impacts on ethnic minorities.

On 30 September 2020, we wrote to Caroline Nokes MP, Chair of the Women and

Equalities Committee, in response to a query she had raised about the government's

Equality Impact Assessment ('EIA') of the Coronavirus Act 2020. JK/20
[INQ000185240] We set out a number of provisional thoughts on the adequacy of the

EIA.

Public health communications and public confidence

On 30 April 2020, we wrote to the Prime Minster Boris Johnson MP expressing
concerns about the lack of live BSL interpretation at the daily televised coronavirus
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briefings. JK/21 [INQ000185241] In response, we received a letter dated 23 June
2020, from Lord Agnew, Minister of State for HM Treasury and the Cabinet Office,

indicating that, in accordance with PHE guidelines, a BSL interpreter could not be

safely included in the briefing room, and pointing to provisions available on other

channels JK/22 [INQ000185242] On or around 23 June 2020, the government

announced that the daily press conferences would cease and be replaced by "ad hoc"

televised briefings to "coincide with significant announcements".

On 13 July 2020, in our evidence to the WEC inquiry on 'Unequal impact?

Coronavirus, disability and access to services', we set out our concerns about

inaccessible government communications relating to public health and critical

changes in support, including a lack of guidance in 'Easy-Read' or alternative formats.

JK/23 [INQ000185243] This submission around accessible information related to "all

information related to the pandemic" which would have implicitly included information

about test trace and isolate.

We recommended that the government ensure that all information related to the

pandemic, either in printed form or published online, was accessible to disabled

people, including by providing BSL interpreters during televised press

announcements, publishing materials in alternative formats, and proactively reaching

out to people affected - including in respect of all major announcements on the

recovery process, and announcements made in preparation for a potential second
wave of Covid-19.

In the same submission, we highlighted concerns about the accessibility of the

government's test and trace system. Disabled campaigners had raised concerns
around this, including issues with the potential test and trace app, communications,

provision of information and testing implementation. In particular they highlighted the

lack of information about how disabled peoples' needs would be catered for, including:

how deaf people could communicate with testing centre staff, whether tactile tests
would be available for blind people, and how people with different disabilities would

be able to self-administer the test. We recommended that this programme was
urgently reviewed to ensure it was accessible to disabled people across impairment

types.

As stated above, on 14 July 2020, in our written evidence to the JCHR's inquiry on
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'The Government's response to Covid-19: human righis implications', in relation to the

privacy implications of the NHS test and trace service, we again raised concerns about

the accessibility of the test and trace service. JK/24 [INQ000185244]

We supported a challenge to the DHSC by Sarah Leadbetter - who is registered blind
- in relation to inaccessible shielding letters sent to her during the pandemic. She
received the first of four letters in March 2020. The claim was started on 17 December

2020 and settled in March 2021, with the DHSC agreeing to amend its practice and

implement a new communication system within 4 months of the court order.

Otherwise, | am not aware of any particular surveys or research carried out by the

EHRC regarding the accessibility or clarity of public health communication for groups

with a protected characteristic and their confidence regarding public health

communications nor any specifically in relation to test, trace and isolate.

Health and social care

Throughout the specified period, we engaged extensively on health and social care

issues with a wide range of NHS, governmental and non-governmental bodies.

On 1 April 2020, we submitted a brief submission to the Health and Social Care
Committee inquiry on 'Delivering core NHS and care services during the pandemic

and beyond'. JK/25 [INQ000185246] We asked the Committee to consider the extent

to which the government and public bodies were taking a human rights-based
approach and applying the PSED to decisions about health and social care. We
subsequently provided a more detailed submission dated 7 May 2020, which made a

number of recommendations addressing: compliance with the PSED; data collection;

compliance with human rights obligations; steps to tackle health inequalities; mental

health provisions; and social care. JK/26 [INQ000185247]

Also during this period, the then CE Rebecca Hilsenrath met with the CQC regularly,

to raise concerns including about the inaccurate recording of the deaths of learning

disabled and autistic people; met with a senior civil servant at DHSC to discuss the

draft Mental Health Bill; wrote to the BMA setting out our concerns about their

guidance on ethical issues; and continued to brief parliamentary committees about

various issues.

In May 2020, we met PHE (Public Health England) to discuss their Covid-19 review,
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'Disparities in the risk and outcomes of COVID-19', overseen by Professor Kevin

Fenton. We had requested to be involved in the review, and were engaged ait a

relatively late stage in the work PHE did looking at mortality rates for certain ethnic

minority groups. We shared information in relation to evidence and offered our

expertise on the impact of Covid- 19 on particular groups. We also pressed for the

report to take a broader approach, but this was not possible due to the timeframes

involved. As a consequence of our involvement with this review, in August 2020, we
received a letter from Kemi Badenoch MP, Minister for Equality, who had been asked
by the Prime Minister and Health Secretary to take forward this work. The Minister

invited us to participate in further stakeholder engagement. JK/27 [INQ000185250)

On 7 May 2020, we wrote to Mathew Gould, then CEO of NHSX (responsible for NHS
technology, digital and data) to express our equality and human rights concerns about

the proposed NHS contact tracing app - in particular accessibility, and privacy
concerns. JK/09a [INQ000000000] We received a response on 24 May 2020,

indicating that NHSX would welcome our input on this issue. We went on to meet

NHSX officials, discussing significant equality challenges in connection with the

development of the app and the wider contact tracing programme. We also
communicated our concerns to the governments Centre for Data Ethics and

Innovation. In June 2020 the plans to implement a centralised data model for the app

were scrapped, following concerns raised by a range of interested parties, including

the EHRC. As outlined above at paragraphs 51-59 we made a number of

recommendations to the JCHR about the development of this app.

These recommendations related to the fact that the app needed to take account of

different needs of different protected characteristic groups. In respect of age, the

information needed to be accessible by children, who should also be able to

understand how their data would be used. The app needed to be available in different

languages to encourage ethnic minority groups to come forward for testing. The app

should not require or inadvertently lead to, location services being switched on any

phone, in order to protect victims of domestic violence from sharing their location with

perpetrators. The app also needed to be accessible to disabled people, particularly

deaf people who communicate using BSL and who may not be able to use the app.

On 1 June 2020, we wrote to Rt Hon Matt Hancock MP, then Secretary of State for
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Health and Social Care, making a number of recommendations to ensure that the

government's domestic and international human rights obligations were met and

groups sharing protected characteristics were not left further behind during and

following the pandemic. JK/28 [INQ000185251] On 19 June 2020, we wrote to Nadine

Dorries MP, Minister of State for Health and Social Care, setting out our concerns that

detention under the Mental Health Act may be increasing, in light of recent changes
to NHS England's 'Legal guidance for mental health, learning disability and autism,

and specialised commissioning services supporting people of all ages during

coronavirus pandemic', which allowed for 'temporary departures from the Mental

Health Act Code of Practice'. JK/29 [INQ000185252] We took the opportunity to

highlight recommendations we had made in evidence to the WEC and the Health and

Social Care Committee. In response, by email of 20 July 2020, Nadine Dorries' office

indicated that she was not in a position to meet us to discuss our letter. JK/30
[INQ000213341]

On 2 July 2020, our former Chair, David Isaac, gave oral evidence to the Lords Public

Services Commitiee inquiry on 'Public services: lessons from coronavirus' JK/31
[INQ000185253] He raised social care and older people who live in residential care
as particular areas of concern, and emphasised the importance of the PSED.
Following this, the EHRC provided written evidence, on 28 July 2020, to the Lords

COVID-19 Committee inquiry on 'Life beyond Covid', making a number of

recommendations for policy measures to be taken by government and other public

bodies to guard against further entrenching inequalities across Britain and to learn

lessons from experiences during the pandemic in readiness for a potential second
wave. JK/32 [INQ000185254] We made specific recommendations in respect of:

strengthening the PSED; addressing socio-economic disadvantage; and concerns
relating to ethnic minorities, disabled and older people.

Our written evidence dated 10 July 2020 to the WEC's inquiry on 'Unequal impact?
Coronavirus and BAME people' set out a number of recommendations to the

government, aimed at reducing the health inequalities experienced by different ethnic

minority groups. JK/17 [INQ000185237]. In relation to Test and Trace, we were

concerned that a significant number of Gypsies and Travellers may not be able to

take part in the NHS test and trace service. Those living on unauthorised

encampments and with no fixed address would be unable to receive home testing

kits. There were also accessibility issues to accessing drive through regional test sites
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for those with large live-in vehicles and towing vehicles.

On 13 July 2020, in our evidence to the WEC's inquiry on 'Unequal impact?

Coronavirus, disability and access to services', we made a number of

recommendations in relation to changes in adult social care, mental health services
and detention and access to healthcare services. JK/23 [INQ000185243]

On the same day, we also provided evidence to the JCHR's inquiry on 'The
Government's response to Covid-19: human rights implications', focussing on adult

social care and the right to independent living. JK/33 [INQ000185255] We provided

further evidence to this inquiry on 14 July 2020, focussing on the privacy implications

of the NHS test and trace service, as described above at paragraphs 51-59 JK/24
(INQ000185244], and on 24 July 2020, focusing on older people in residential social

care JK/33a [INQ000185257].

On 25 August 2020, we met the head of the Social Care Sector Covid-19 Taskforce in

relation to supporting delivery of the Social Care Action Plan and Care Home Support

Package. We highlighted equality and human rights considerations and sought

assurance that these would be incorporated into plans. We continued to engage with

DHSC officials thereafter.

On 2 September 2020, we delivered a PSED related webinar on equality

considerations during the pandemic and the recovery, entitled 'Ensuring your

coronavirus response is inclusive of all'. Over 200 people attended the event from a

range of health and social care sectors and their feedback was excellent. The
recording is available on YouTube.

We provided briefings on equality and human rights in residential care in England and

in Wales during coronavirus in October 2020. [JK/34 - INQ000185258] and JK/39
[INQ000185259] Each briefing provided a detailed analysis of the equality and human

rights aspects of residential care during the pandemic, and made a number of detailed

recommendations. In England, we shared the briefing with a range of: stakeholders
with influence over health and social care (including the Local Government

Association, DHSC, NHS England, PHE and Healthwatch England); regulators,

inspectorate or ombudsperson organisations (including the CQC, Local Government

and Social Care Ombudsman, Parliamentary Health Service Ombudsman, and the

Health and Safety Executive ('HSE')) and organisations representing service
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providers and service users (including Care England, the Relatives and Residents
Association, Skills for Care and Silver Voices). We then discussed the briefings with

the DHSC in November, December and February2021.

We provided expert input into the CQC's review of the DNACPR decisions during the

pandemic, which had been requested by the DHSC and was published in October

2020.

We provided a briefing for Cca Westminster Hall debate, "The effect of the COVID-19
outbreak on people affected by dementia', on 12 November 2020. As the briefing

highlighted, people living with dementia made up approximately 70 per cent of UK
care home residents. The briefing covered similar ground to the October 2020
briefings. JK/36 [INQ000185260]

On 10 March 2021, our Chair of Commissioners, Baroness Kishwer Falkner, gave
oral evidence to the JCHR's inquiry on 'The Government's Independent Human

Rights Act Review'. JK/37 [INQ000185263] The evidence touched on the issue of

rights to visits in care homes, in the context of the balance between Articles 2 and 8

of the European Convention on Human Rights (ECHR'). By letter dated 21 April 2021,
we provided further information on this issue to the Chair of the Committee, Harriet

Harman MP. JK/38 [INQ000185264]

In April 2021 we published a detailed response to the white paper on reforming the

Mental Health Act. Within the response, we explained that we shared the CQC's
concern that reduced access to services during the pandemic may have increased

the risk of coercive pathways into mental health services, potentially exacerbating the

overrepresentation of some Black and ethnic minority groups in detention. JK/38a
(INQ000185261]
On 15 September 2021 we provided evidence to the UN, in response to the Report of

the Independent Expert on the enjoyment of all human rights by older persons,

Claudia Mahler. We focused on social care and access to digital services JK/41
[INQ000185265]

On 11 January 2021 we provided written evidence to the JCHR's inquiry on 'The

Government's response to Covid-19: human rights implications', focusing on the

impact of long lockdowns on care home visits. JK/42 [INQ000185266] On 12

November 2021 we provided a written response to the JCHR's inquiry on 'Protecting
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Human Rights in Care Settings', which included a section on lessons that could be

learned from the pandemic to prevent breaches of human rights legislation in the

future. JK/43 [INQ000185268]

104 In January 2021, NHS England asked us to exempt NHS organisations from having

to meet their PSED specific duty reporting deadlines, so that they could focus on

responding to the pandemic. These specific reporting duties require NHS
organisations to publish certain information, and are ancillary to the PSED. We
responded to say that we could not exempt NHS organisations from the reporting

duties, but that we could give a guarantee that we would not monitor or take action

against any for non-compliance with these specific duty requirements.

105 In February 2021, our then Chief Strategy and Policy Officer, Melanie Field, spoke at

an All-Party Parliamentary Group event on Adult Social Care and care homes. She
expressed our view that blanket bans on visits to care homes should be replaced by

individual risk assessments, which consider the full range of human rights of care

home residents and take account of differing circumstances; and our concern that this

advice had not been heeded. She mentioned a set of short videos we had produced

to share with the public, raising awareness of the importance of upholding the human

rights of those living in care and sharing the powerful stories of some families who

have been separated during the pandemic. These are available on YouTube.

106 On 21 December2021, we wrote to Michelle Dyson, Director General of Adult Social
Care at the DHSC, expressing concern about the new government guidance on care

home visits (published on 15 December 2021). JK/44 [INQ000185269]

Access to food and other essentials

107 From an early stage, we were concerned about a wide range of particular issues faced
by disabled people and people in vulnerable situations when accessing essentials
such as food and medicine. Broadly, these issues amounted to a failure by retailers

to make reasonable adjustments both online and instore. We were also concerned

about reports that disabled people had either been unable to raise complaints or had

been ignored when they had complained. Thousands of disabled people who need to

self-isolate or face challenges in complying with social distancing guidelines

(because, for example, they are blind or visually impaired) struggle to buy food;

difficulties in securing online delivery timeslots, and a lack of accessible services in
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supermarkets, were reported.

108 We wrote an open letter to Helen Dickenson, CEO of the British Retail Consortium,

drawing her attention to the legal duty to make reasonable adjustments for all disabled
customers, not just those Government had identified to retailers. JK/45
(INQ000185272].

109 We submitted evidence to the WEC inquires, 'Unequal impact: Coronavirus (Covid-

19), 'the impact on people with protected characteristics' on 1 May 2020 JK13
[INQ000185300] and 'the impact on disability and access to services' on July13 2020
JK/23 [INQ000185243]. We asked the government to work with the British Retail

Consortium and supermarkets to update and implement guidance on who was
considered to be at high risk; and ensure that policies relating to access to shops

accommodated the needs of carers or those living in unsafe households; and that

reasonable adjustments were made to enable disabled and older people access,
including those with hidden impairments.

110 On 7 May 2020, we wrote to George Eustice MP, Secretary of State for DEFRA,
setting out our concerns above, particularly in relation to disabled individuals not

classed as high risk, or 'clinically extremely vulnerable' by the government JK/46
[INQ000185273]. Following a meeting with the Minister and the British Retail

Consortium, we assisted the Consortium by publishing guidance for retailers and

writing to the Chief Executives of supermarkets about their legal duties on 3

September 2020. JK/47 [INQ000185274].

111 On 18 January 2021, we wrote again to Chief Executives of supermarkets and

retailers asking them to ensure that their policies regarding mask-wearing complied

with legal responsibilities towards disabled customers. JK/48 [INQ000185275]

Education

112 From an early stage, we sought to ensure that changes to education provision did not

exacerbate existing inequalities or impact disproportionately upon students with different

protected characteristics. On a number of occasions, we provided responses to

consultations conducted by Ofqual and the DfE about exceptional arrangements for

assessments, these were numerous and are not repeated here.
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113 In the context of these responses, we raised concerns about a wide range of issues,
including: the risk that pre-existing attainment gaps would be widened; the risk of

conscious or unconscious bias in teacher predicted grades; the disaggregation of

equality analysis data by protected characteristic; the impact on disabled learners of

exam only grading; the impact of remote learning on different groups; and the

differential impact of changes to the spoken language assessment procedures in

GCSE English. We also had meetings with Ofqual about making exceptional

arrangements for assessment in light of the cancellation of examinations in summer

2020.

114 In response to our recommendations, Ofqual revised its guidance in relation to

teacher assessed grades, removing a recommendation that a uniform approach

should be taken and instead advising that students should be assessed on the content

they had been taught. Ofqual also engaged with stakeholders advocating for Gypsy,
Roma and Traveller learners.

115 Throughout the specified period we also submitted evidence to multiple

parliamentary committees about various equality concerns and the disproportionate

impact on disabled, and black minority ethnic students and about inequalities

becoming further entrenched as a result of the pandemic. These included a

submission on 29 January 2021 to the JCHR inquiry into human rights implications of

a long lockdown.

116 This evidence was submitted whilst the threat of Cca second wave in the pandemic was
looming. We submitted there was an even greater likelihood of more localised

outbreaks, that may further disrupt students' education. In addition, the operation of

the Government's 'test and trace' system may lead to individual students - possibly

more of those already experiencing the greatest disadvantage - and staff being asked
to self-isolate. Schools and colleges would need effective contingency plans that

anticipate further disruption and minimise the threat to the learning recovery of those

who have been most disadvantaged.

117 On21 May 2020, we wrote to Gavin Williamson MP, Secretary of State for Education,
making recommendations with a view to reducing the adverse impact of the pandemic

on the education of children and young people with different protected characteristics.
JK/49 [INQ000185286]
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118 In August and November 2020, we met senior civil servants at the DfE to discuss: the
equality implications of the decision to re-open schools and colleges; the impact of

Covid-19 on exclusion rates; SEND; face coverings; and the plan for summer exams
in 2021.

119 On 11 March 2021, we wrote to Sir Kevan Collins, recently appointed Education

Recovery Commissioner, highlighting the content of our October 2020 IBF report in

relation to disproportionate impacts of school closures and remote learning on

particular disadvantaged groups. JK/50 [INQ000185290] On 26 May 2021, our

Chairwoman, Baroness Kishwer Falkner, met Sir Kevan to discuss post-pandemic
issues affecting education and his work on returning to pre-pandemic levels of

attainment for school children. This led to our attendance at the education recovery
meetings in August and October 2021, at which we stressed the importance of

ensuring that consideration of different protected characteristics and the PSED play a

role. We gave a presentation on the PSED in November2021.

120 On 28 January 2022, we provided evidence to the Education Committee on its inquiry

into 'Education challenges facing children and young people from Gypsy, Roma and

Traveller Backgrounds'. JK/51 [INQ000185292] We explained the pandemic had

exacerbated many of the challenges faced by this group and created some new ones,

and raised our concern that there were significant evidence gaps in relation to actual

learning loss experienced by these groups and the impact of the pandemic on their

attainment.

121 We are continuing to engage in detail with the DfE in relation to education recovery
post-pandemic, with particular reference to impacts on protected characteristic and

disadvantaged groups. We have advised them as to the application of the PSED and

production of equality impact assessments. In response to our recommendation, the

DfE amended guidance for school-led tutoring, so that the guidance directed schools
to assess the efficacy of education recovery activities with reference to protected

characteristic groups.

{22 Our work on education issues during the specified period was informed by our

engagement with a number of stakeholders, including the Alliance for Inclusive

Education, Race on the Agenda and the NASUWT.

Work
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123 At the start of the specified period, we had regular engagement on issues affecting

workers with a number of governmental and non-governmental organisations. That
engagement continued throughout the specified period. We worked with

organisations including: Department for Business Energy and Industrial Strategy
(DBT), now replaced by other departments,; the Department for Work and Pensions
('DWP'); the Cabinet Office; HM Revenue & Customs ((HMRC'); ACAS; the Trade
Union Congress; UNISON; the Chartered Institute of Personnel and Development;

the Centre for Ageing Better; Working Families; the Confederation of British Industry;

the Recruitment and Employment Federation; the Federation of Smail Businesses;
Equally Ours; Health and Safety Executive; and the British Chambers of Commerce.

124 In discussion with our stakeholders, we considered a wide range of issues affecting

workers during the pandemic, including: the impact of remote working on disabled

people, women and those with caring responsibilities; implications of government

initiatives such as the Coronavirus Job Retention Scheme (or furlough) and the Self-

Employment Income Support Scheme on people with different protected

characteristics; the emerging challenge of long Covid; and of return to work.

125 We published our report "Experiences from health and social care: the treatment of

lower-paid ethnic minority workers" in June 2022 JK/95 [INQ000136934]. Our

evidence showed that migrant workers, particularly those with no recourse to public

funds, reported that they were unable to self-isolate because they were not entitled to

sick pay or benefits. This meant they were in a situation that may have put staff,

patients and themselves at risk. This was particularly the case for migrants who were

subject to some form of immigration control. We discussed the report and its

recommendations with Government officials but those discussions did not address
TTI directly.

126 In our written evidence to the WEC's inquiry on 'Unequal impact: Coronavirus (Covid-

19) and the impact on people with protected characteristics' on 1 May 2020, we

highlighted concerns about: pregnancy and maternity and the furlough scheme; the
impact on gig economy workers, employees in low-paid industries, and the self-

employed; and Universal Credit waiting times. JK13 [INQ000185300]

127 On6 May 2020, we had a stakeholder round table meeting to identify trends seen by

organisations including ACAS and the Equality Advisory and Support Service (EASS).
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This highlighted concerns about commuting and menial health, as well as masks,
home working and people who had been shielding. It also highlighted concerns about

equal pay and pregnancy discrimination.

128 In May 2020 we published guidance for employers in relation to Covid-19 to assist
them to make lawful non-discriminatory decisions in response to the pandemic. It

included a toolkit produced by the Westminster Women and Work All Party

Parliamentary Group and was shared and recommended widely by the UK, Scottish
and Welsh Governments, and other bodies.

129 The government's compliance with the PSED was also a key concern for many

stakeholders. We wrote to the then Secretary of State for Business, Energy and

Industrial Strategy, Rt Hon Alok Sharma MP, raising the PSED and setting out our

concerns regarding the impact of the pandemic on workers with particular protected

characteristics. JK/52 [INQ000185322] EHRC representatives met and corresponded

frequently with DBT officials during the specified period, setting out our concerns
regarding possible failure to comply with the PSED, but did not receive any indication

that the PSED was being used effectively to inform and drive DBT' pandemic

response, despite the best efforts of very junior department staff. We eventually

secured a meeting in May 2020 with the then Director of Social Distancing and Safer
Work. However, this failed to provide us with any real reassurance, and in the event

the meeting was attended on behalf of DBT by two deputy directors.

130 On 15 May 2020, we wrote to the Director General for Business Sectors at DBT
(Sarah Munby), in respect of the government's coronavirus return to work strategy
and associated guidance. JK/53 [INQ000185296] We expressed our concern that the

government's recovery strategy and associated guidance had been subject to limited

consultation and included only limited reference to equality considerations.

131 On 28 May 2020, we provided written evidence to the Business, Energy and Industrial

Strategy Committee inquiry on 'The impact of coronavirus on businesses and

workers'. JK/54 [INQ000185297] We made 26 key recommendations to the

government across a range of employment related issues.

132 On 6 July 2020, we responded to the Women and Work All Party Parliamentary

Group's call for evidence on the impact of the Covid-19 crisis on women in the

workplace. JK/55 [INQ000185298]
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133 On 13 July 2020, our evidence to theWEC's inquiry on 'Unequal Impact? Coronavirus
and the gendered economic impact' made several recommendations to mitigate the

impact of the pandemic on women, with a particular focus on the employment context.

JK/56 [INQ000185299]

134 On 3 August 2020, we responded to DBT' consultation on carer's leave, highlighting
issues exacerbated by the pandemic. JK/57 [INQ000185301]

135 On 11 August 2020, we met DBT representatives regarding the department's

pandemic response and progress on earlier commitments such as flexible working,

pregnancy and maternity discrimination and family friendly policies.

136 Our engagement with stakeholders identified particular issues with the government's
return to work guidance, including in relation to a failure to reflect the needs of

disabled people and the impact of childcare (evidence had indicated that women were

bearing the brunt of childcare, and were being penalised by employers, either being

refused furlough, forced onto furlough or being made redundant). We raised this with

DBT officials, setting out the department's obligation under the PSED, but were unable

to secure any changes.

137 We saw more positive engagement and consideration from DBT in relation to the

impact of remote and hybrid working. From September 2020, we participated in the

DBT sponsored and CIPD-led Flexible Working Taskforce which was reconvened to

consider the impact of the pandemic on flexible working. As part of that group, we

advised on the equality and human rights implications of ACAS guidance on hybrid

working, and, during 2021, more detailed taskforce guidance on inclusion and fairness
in hybrid working.

138 On5 November 2020, we wrote to Rishi Sunak MP, then Chancellor of the Exchequer,
about the importance of childcare in securing economic recovery. JK/58
[INQ000185302]

139 On 20 November 2020 we responded to the DWP's call for evidence in relation to

good practice on in-work progression in low pay sectors, noting that the pandemic

was having a huge impact on employment, particularly on workers in low paid sectors
or in insecure work, and on future labour market options for Britain's workers. JK/59
[INQ000185303]
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140 On 8 January 2021, we submitted evidence to the Work and Pensions Committee's
inquiry on the 'Disability Employment Gap'. JK/60 [INQ000185304] This covered the

increase in poverty and material deprivation for disabled people throughout the

coronavirus pandemic, and the subsequent rise in unemployment and

underemployment, which risked further entrenching these inequalities. We made a

number of recommendations, including that the government take steps to minimise

the ongoing- socio-economic impact of the pandemic on disabled people.

141 On 19 January 2021 we made a submission to the Covid Recovery Commission's
consultation, focussing on employment issues. JK/61 [INQ000185305]

142 On 4 February2021, we wrote to Rt Hon Kwasi Kwarteng MP, then Secretary of State
for Business, Energy and Industrial Strategy, highlighting the targeted

recommendations relating to work in our October 2020 IBF report. JK/62
[INQ000185306] Kwasi Kwarteng responded by letter dated 19 February 2021 JK63
[INQ000213347] We met with him on 21 April 2021 with a view to improving

engagement between EHRC and DBT. We then met with the permanent secretary
Sarah Munby on 10 May 2021 to brief her on the department's responsibilities under

the PSED.

143 On 26 February 2021, we provided evidence to DBT' consultation on measures to

extend the ban on exclusivity clauses in contracts of employment, addressing specific
questions on the impact of the pandemic. JK/64 [INQ000185307]

144 On 8 March 2021, we wrote to the Permanent Secretary at DBT on the issue of

mitigating the impact of Covid-19 on equality for women in the workplace. JK/65
[INQ000185308] We expressed concern about the department's responses to some

specific issues we had identified, particularly on the use of the PSED to understand

and mitigate the risk of deepening inequalities faced by women in the workplace.

145 We published 'Coronavirus (COVID-19) guidance for employers' on our website on 1

September2021. JK/66 [INQ000185309]

146 In July 2022, we provided written evidence to the Business, Energy and Industrial

Strategy Committee's inquiry on post-pandemic economic growth and the UK's labour

market. JK/67 [INQ000185310]

147 We engaged with a number of stakeholders on the interrelated issues of mandatory
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vaccinations and 'Covid-status certification' or 'vaccine passports', which raised a

number of equality and human rights concerns. On 21 May 2021, we responded to

the DHSC's consultation on making vaccination a condition of deployment in older

adult care homes. JK/40 [INQ000185262] We made a number of recommendations,

including that the government should continue to take steps to engage with groups

with low vaccine uptake to understand the underlying reasons. The government

softened its approach to vaccine passports, and in fact mandatory vaccine passports
were only in force for a short period between 8 December 2021 and 27 January 2022
in England, in response to an increase in numbers of cases of Covid-19.

Access to justice

148 In response to the pandemic, the Ministry of Justice ((MOJ') announced a significant

expansion in the use of phone and video hearings. In light of that announcement, to

inform decision-making and mitigate risks to disabled people, in April 2020 we

published an interim evidence report for our ongoing 'Inclusive justice' inquiry. |

describe this in section I.

149 Our written evidence to the WEC's inquiry on 'Unequal impact: Coronavirus (Covid-

19) and the impact on people with protected characteristics' on 1 May 2020 set out our
early concerns about the risks to effective participation by some disabled people of the

rapid expansion of video and telephone hearings across courts and tribunals, and

made a number of recommendations in respect of access to legal advice and

information and legal aid. JK13 [INQ000185300]

150 On 9 September 2020, we gave evidence to the Lords Constitution Committee's
inquiry into 'Constitutional implications of COVID-19". JK/68 [INQ000185313] We
made recommendations in respect of: virtual proceedings, outcomes, research and

data; and juries.

151 In January 2021, we provided feedback to HM Courts and Tribunals Service on its

equality impact assessment on changes to the operation of courts, which related in

part to consequences of the pandemic.

152 On 01 May 2020 we submitted evidence to the WEC inquiry on coronavirus (COVID-

19) and the impact on people with protected characteristics. We submitted that

Regulations enacted in response to the pandemic gave police unprecedented powers
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to interfere with people's lives, by for example breaking up gatherings and fining

people who were outside of their homes without a reasonable excuse. We recognise
these powers are key to slowing the spread of coronavirus and protecting the right to

life. However, their use may have had a disproportionately negative impact on groups

with particular protected characteristics, as well as people who have less opportunity

to access outside space, which may align with socio-economic factors.

153 We submitted that some ethnic minority groups were at risk of disproportionate

enforcement of the new powers, given that they are already subject to stop and search
and police use of weapons at a far higher rate than white people.

154 Prior to changes in the guidance around these regulations some disabled people had

also been negatively impacted in that they needed to leave the house more than once

a day to exercise, for example those with autism and learning difficulties.

155 We recommended that the Home Office should work with the National Police Chiefs'

Council (NPCC), College of Policing, Association of Police and Crime Commissioners
and police forces in England and Wales to:

155.1 Ensure that police officers were properly informed about the limits of

new powers and restrictions, including the obligation to use or

enforce them in a proportionate, non-discriminatory manner;

155.2 Consult with diverse communities to better understand particular

needs around police community relations, and ensure that the use and

enforcement of new powers does not have a disproportionate impact

on particular groups; police forces should record data and report on the

number of fines issued by protected characteristic under the Equality

Act 2010;
155.3 Establish a mechanism for independent oversight of police use of

new emergency powers in England and Wales to monitor compliance

with equality and human rights obligations, similar to that established

by Police Scotland.

Institutions

156 On 21 April 2020, we provided written evidence to the Home Affairs Committee's
inquiry on 'Home Office preparedness for Covid-19 (Coronavirus). JK/69
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[INQ000185314] Our evidence highlighted the particular impact of Covid-19 on

people who were subject to immigration detention, and people experiencing domestic

abuse.

157 Wecited a report in the Guardian newspaper stated that: "Refuge reported a 700 per

cent increase in calls to its helpline in a single day, while a separate helpline for

perpetrators of domestic abuse seeking help to change their behaviour received 25%

more calls after the start of the Covid-19 lockdown." There were reports that domestic

abuse killings more than doubled during the first 4 weeks of the Covid-19 lockdown.

158 Refuges and support services were already struggling to meet demand before the

pandemic. We reiterated that we had expressed concerns about a serious lack of

funding and shortage of services for domestic abuse survivors, prior to the pandemic

and in the context of the Domestic Abuse Bill. As of January 2020, the number of

refuge beds was reported to be 30 per cent below the number recommended by the

Council of Europe. Funding cuts over recent years have reportedly had a

disproportionate impact on organisations run by and for disabled and ethnic minority

women,14 despite evidence that these women are more likely to suffer sexual

violence and domestic abuse. As a result of the pandemic, they had seen increased
demand for their services but had also incurred additional costs, including costs due

to staff shortages and moving to remote service provision.

159 Migrant survivors are often at heightened risk of abuse and face additional barriers

accessing support. The barriers are especially acute for those with insecure

immigration status and no recourse to public funds (NRPF). For example, at that time,

Women's Aid identified that on average only one refuge space per region in England
is available for Cca woman with NRPF. This can leave them facing a choice between

destitution or staying with the perpetrator.

160 On 31 March 2020, we wrote to Chris Philo MP, Parliamentary Undersecretary of

State for the Home Office and MOJ to express our concerns about pressures affecting

the immigration detention system. JK/70 [INQ000185315] On or before 15 June
2020, Chris Philp MP wrote to us setting out the government's position in response.

JK/71 [INQ000213349]

161 Our written evidence to the WEC's inquiry on 'Unequal impact: Coronavirus (Covid-

19) and the impact on people with protected characteristics' on 1 May 2020: raised
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our early concerns about detention under the Mental Health Act; called for the MOJ to
expedite appropriate release from prisons and youth custody; and called for the Home

Office to continue to release people held in immigration removal centres - and avoid

further detentions where necessary - particular for those at heightened risk of harm.

JK/13 [INQ000185300]

162 On 17 June 2020, we submitted written evidence to the JCHR's inquiry on 'The
Government's response to Covid-19: human rights implications', focussing on women

in prison. JK/72 [INQ000185316] We made recommendations with a view to

protecting the rights and health of women in prison, and their children, during the

pandemic. Of particular relevance to Test Trace Isolate, was our evidence about

pregnant women in prisons and the extent to which they could isolate. Although some

pregnant women in mother and baby units were shielded, others were still located in

the main prison population. There may have been no easy way to limit contact, in line

with social distancing and shielding guidance. Following visits to three women's

prisons in May, His Majesty's Inspectorate of Prisons reported that in two of the

prisons there were 'many areas where it was very difficult for prisoners and staff to

socially distance'. Isolation arrangements were not always effective, and some

'medically vulnerable' women were not isolating because the accommodation in

isolation areas was poorer and access to showers was limited.

163 From June 2020, we corresponded a number of times with Lucy Frazer MP, then

Minister for Prisons, and senior civil servants on the exceptional arrangements for the

deployment of PAVA spray in prisons during the pandemic. (PAVA is an incapacitant

spray similar to pepper spray). We were concerned that the MOJ's equality impact

assessment and wider evidence pointed to the likelihood of disproportionate use on

people sharing protected characteristics; and that appropriate safeguards were not in

place. We agreed to fund a judicial review challenge to the proposed roll out of PAVA.
Following our involvement, the judicial review was withdrawn in October 2020 with the

MOJ agreeing to introduce a number of measures in respect of the use and monitoring

of PAVA.

Domestic abuse

164 In April 2020, we provided a briefing for the Second Reading of the Domestic Abuse
Bill JK/73 [INQ000185317]. We wrote to a number of MPs, including Victoria Atkins
MP and Alex Chalk MP, Parliamentary Under Secretaries of State for Justice, to
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express our concerns that violence against women and girls and domestic violence
generally increase during epidemics and times of crisis; and that the pandemic was
placing much greater pressure on police, NHS, local authorities and specialist
services that might otherwise help to identify and respond to this. We said that specialist

domestic abuse and violence againstwomen and girls (VAWG) services were likely to see higher

demand for their help alongside funding challenges and staff shortages (particularly those with

women-only workforces with caring responsibilities at home). We went on to provide a

number of other briefings in relation to the Domestic Abuse Bill.

165 Our written evidence to the WEC's inquiry on 'Unequal impact: Coronavirus (Covid-

19) and the impact on people with protected characteristics' on 1 May 2020 referred

to evidence indicating that domestic abuse was increasing during the pandemic, with

large rises in calls to helplines and reports that domestic homicides have more than

doubled. JK/13 [INQ000185300] It called for the government to ensure that the duty

to prevent and protect against violence against women and girls was built into

planning at all levels, and made recommendations in relation to domestic abuse
support services and policing.

166 On 16 September 2020, we responded to the government's review of employment

rights for survivors of domestic abuse (coordinated by DBT), making specific
recommendations of steps to be taken during the pandemic. JK/74 [INQ000185318]

167 In November 2020, we provided a parliamentary briefing entitled 'Survival, Recovery
and Justice: specialist services for survivors of domestic abuse', setting out issues
which had been exacerbated by the pandemic. JK/75 [INQ000185319]

168 As described above at paragraphs 51-59 we gave evidence to JCHR regarding the

Test and Trace service and development of the NHS Test and Trace app, and

submitted that the app should not require location services to be switched on to avoid

disclosing a victims location to perpetrators.

Ethnic minorities

169 In accordance with our remit, our advice, evidence and briefings throughout the

specified period focussed on the impact of the pandemic on protected characteristic

groups. In addition to the work referred to elsewhere in this statement, the following

work had a specific focus on impacts on ethnic minorities.
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170 Our written evidence to the WEC's inquiry on 'Unequal impact: Coronavirus (Covid-

19) and the impact on people with protected characteristics' on 1 May 2020 raised a

number of concerns and made recommendations in relation to disparate impact on

ethnic minorities. JK13 [INQ000185300] Concerns and recommendations most

relevant to the issues of Test trace and isolate included:

a. Ethnic minorities are over-represented in low paid and gig economy
jobs, including in social care, and may have had no choice but to

continue working due to the uncertainty and / or lack of government

financial support. We recommended Government should consider

providing the same financial support available to other employees to

gig economy workers.

b. Shortages in PPE put ethnic minorities and women, who are over-

represented in the social care workforce, at risk of contracting the virus.

We recommended Government should act urgently act and provide

adequate PPE fit for different groups such as women and ethnic

minorities.

Ethnic minorities are significantly over-represented in the prison

population suggesting they could have been disproportionately

impacted by outbreaks of the virus, and to suffer worse health

outcomes. They may also have been disproportionately impacted by

restricted regimes. We considered the risk of violence, exacerbated by

significant staff shortages, may result in the increased use of restraint,

which disproportionately affects people from ethnic minorities in both

the adult and youth estates. We recommended Government should

expedite appropriate releases from prisons and youth custody,

prioritising those at heightened risk of harm, and continue to release
people held in immigration removal centres which have similar

problems to prisons, and avoid further detentions wherever possible.

d. Ethnic minorities are more likely to be stopped and searched and have

weapons used against them by the Police and consequently more

likely to be subject to use of the special powers given to Police during
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the pandemic.

Ethnic minorities are more likely to live in overcrowded accommodation

and less able to self-isolate as a result.

Gypsy, Roma and Traveller communities - who already experience
persistent disadvantage - faced particular challenges to self-isolation

in encampmenis and traveller sites, exacerbated by limited access to

water and sanitation, and the long-standing acute shortage of

authorised sites. We recommended Government should direct local

authorities and other local partners to facilitate access by GRT groups

to sanitation facilities and healthcare services, open additional

temporary sites where possible, and adopt a presumption against
eviction (including by police) unless suitable alternative provision has

been secured.

Ethnic minority women are more likely to be victims of domestic

violence, which increased during the pandemic, at the same time

access to support services was restricted. It is estimated that 20 per

cent of women from mixed ethnic backgrounds and more than 10 per

cent of Black or Black British women experience domestic abuse,
compared with around 7 per cent of white women. Those with uncertain

immigration status or with 'no recourse to public funds' faced greater

barriers accessing support. We recommended Government should

urgently provide unrestricted and ring-fenced funding to cover the

additional costs to domestic abuse charities resulting from coronavirus

(both now and to respond to a likely spike in demand when emergency
measures are eased), ensuring this funding is available to smaller

organisations, including those led 'by and for' ethnic minority, disabled

and LGBT women.

We also recommended: Government should ensure collection and

publication of disaggregated data on COVID-19 cases to better

understand the differential health impact of the virus, inform decision-

making and assist compliance with the PSED. Public authorities and
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those carrying out public functions must comply with the PSED in

developing and implementing responses to the pandemic, ensuring

they are informed by evidence and engagement with representative

groups, and embed learning from different approaches across the UK.

171 On 5 June 2020, we wrote to Kemi Badenoch MP, then Parliamentary Under-

Secretary of State (Minister for Equalities), to offer the EHRC's support in addressing

race inequalities highlighted by the pandemic. JK/76 [INQ000185320] We went on to

have meetings with Kemi Badenoch in July 2020.

172 On15 June 2020, we held a stakeholder roundtable meeting on race, which included a

discussion of issues related to the pandemic. The issues covered were wide ranging,

and included the ethnicity pay gap, post-pandemic catch up for children from ethnic

minorities, and stop and search. We went on to launch our Race Legal Support Fund,
which is on-going.

173 On 18 June 2020, we provided a briefing for the House of Commons debate on the

effect of Coronavirus on Black, Asian and Minority Ethnic communities. JK/77
[INQ000185321]

174 Our written evidence dated 10 July 2020 to the WEC's inquiry on 'Unequal Impact?

Coronavirus and BAME people', made a number of recommendations aimed at

reducing disproportionate impacts on ethnic minority groups in healthcare, education,

housing and the justice system. JK/17 [INQ000185237]

175 On 20 July 2020 our then Chair of Commissioners David Isaac and our then CE
Rebecca Hilsenrath gave oral evidence to the JCHR's inquiry on 'Black people, racism

and human rights'. JK/78 [INQ000185323] This touched on our proposed inquiry into

race issues arising from Covid-19 (which became our inquiry into racial inequality in

health and social care workplaces). This was supplemented by written evidence on

22 September 2020. JK/79 [INQ000185324]

176 On 30 November 2020, we provided evidence to the Commission on Race and Ethnic

Disparities ((CRED'), explaining that the pandemic had exposed and exacerbated
structural inequalities across a range of fields. JK/80 [INQ000185325]

Other significant work
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177 In June 2020, we called on the UK Parliament to extend remote participation for MPs.
The government subsequently passed a motion extending the provision for proxy

voting and indicated that they would consider further changes.

178 On 12 October 2020, we published guidance for relevant authorities in England on

the PSED in the context of the pandemic. JK/81 [INQ000185328]

179 On 23 October 2020, we wrote as part of the UK Independent Mechanism (UKIM'));

comprised of the EHRC, the Equality Commission for Northern Ireland, the Northern

Ireland Human Rights Commission and the Scottish Human Rights Commission) to

Justin Tomlinson MP, in his capacity as Minister of State for Disabled People, Health

and Work, to ask that future pandemic planning and the development of national

disability strategies across the UK were shaped by the rights and obligations set out in

the UN Convention on the Rights of Persons with Disabilities (UN CRPD'). JK/82
[INQ000185329] Justin Tomlinson MP set out of the government's position in

response by letter dated 14 December 2020. JK/83 [INQ000213340]

180 Ina briefing dated 12 February 2021 on the Development of the National Disability

Strategy, we identified a number of issues affecting disabled people. The key issues
identified included:

a. Many disabled people experienced cuts fo vital care services. We
recommended the government undertake a review of the disproportionate

deaihs of disabled people during the pandemic; reform social care, and commit

to sustained resourcing including in the community to avoid people going into

institutions

b. the CQC had reported greater mental health need and reduced access to

services had increased the risk of detention. We remained concerned about the

inappropriate detention of learning disabled and autistic people, whose average

stay was over 5 years, and about the use of restraint. We recommended

government ensure sufficient community based services to avoid detention and

implement the Mental Health Units (Use of Force) Act - this has since been

brought into force;

57% of young disabled people felt the pandemic had affected their ability to

work and affected future their earnings; 34.2% of disabled women reported
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running out of money compared to 24.4% of non-disabled women; disabled

women were more likely to report that they were working at home more and

experiencing increased stress. Disabled people are underrepresented in

employment, more likely to be unemployed or in low paid work, and this is more

acute for learning disabled and autistic people. We recommended mandatory

measures to monitor and report the gaps and address the root causes

d. The education system is not fully inclusive, children with SEN (special

educational needs) were more likely to be excluded and educated outside of

mainstream school; there was evidence that schools were using unlawful

restraint against learning disabled children. We said government should ensure

schools make reasonable adjustments and implement the recommendations of

our then forthcoming inquiry into the use of restraint in schools.

e. There was (and is) a chronic shortage of accessible and adaptable housing.

HoME Coalition estimate 400,000 wheelchair users are living in homes that are

neither adapted, accessible or visitable. Measures and reforms to address this

should be complimented by plans to improve the accessibility of the built

environment more widely.

f. Despite welcome progress, disabled people still faced barriers accessing
transport and reporting complaints.

We stated that the strategy should set out clear and comprehensive action to be taken

across government to address the inequalities that have been exacerbated by the

pandemic. This included recommendations about strengthening the PSED and the

right to independent living set out in the United Nations Convention on Persons with

Disabilities. JK/84 [INQ000185330]

181 On 14 April 2021, our Chairwoman, Baroness Kishwer Falkner, and my predecessor

both gave oral evidence to the WEC, in a session titled "The role of the GEO:
embedding equalities across Government'. Topics covered in that session included the

government's response to the pandemic. JK/85 [INQ000185331]

182 On 26 May 2021 we provided evidence to the UN Secretary-General's report on

national human rights institutions, which included a section on the impact of the

pandemic. JK/86 [INQ000185332]
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