
04/08/2025, 10:38 Dolan & Ors, R (On the Application Of) v Secretary of State for Health And Social Care & Anor [2020] EWCA Civ 1605 (01 De...

England and Wales Court ofAppeal (Civil
[Home] [Databases] [World Law] [Multidatabase Search] [Help] [Feedback] [DONATE]

Division) DecisionsBAILII

You are here: BAILII >> Databases >> England and Wales Court ofAppeal (Civil Division) Decisions >> Dolan & Ors, R (On
the Application Of) v Secretary of State for Health And Social Care & Anor (2020] EWCA Civ 1605 (01 December 2020)
URL: https://wwwbailii.org/ew/cases/EWCA/Civ/2020/1 605.html
Cite as: [2021] 1 WLR 2326, [2021] 1 All ER 780, [2020] WLR(D) 654, [2020] EWCA Civ 1605, (2021) 177 BMLR 35, [2021]
WLR 2326

[New search] [Printable PDF version] [View ICLR summary: 2020 WLR(D) 654] [Buy ICLR report:
[2021] 1 WLR 2326] [Help]

Neutral Citation Number: [2020] EWCA Civ 1605
Case No: C1/2020/1117

IN THE COURT OFAPPEAL (CIVIL DIVISION)
ON APPEAL FROM THE HIGH COURT OF JUSTICE
QUEEN'S BENCH DIVISION
ADMINISTRATIVE COURT
LEWIS J

Royal Courts of Justice
Strand, London, WC2A 2LL

1 December 2020

Before:
THE RT HON THE LORD BURNETT OFMALDON
LORD CHIEF JUSTICE OF ENGLAND AND WALES

THE RT HON LADY JUSTICE KING
and

THE RT HON LORD JUSTICE SINGH

Between:
The Queen (on the application of

(3) AB (by his litigation friend CD))
- and -

(1) Secretary of State for Health and Social Care -Respondents/
(2) Secretary of State for Education Defendants

(1) Simon Dolan Appellants/
(2) Lauren Monks Claimants

Mr Philip Havers QC and Mr Francis Hoar (instructed by Wedlake Bell) for the Appellant
Sir James Eadie QC, Ms Zoe Leventhal, Ms Jacqueline Lean and Mr Tom Cross (instructed by the

Government Legal Department) for the Respondents
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representatives by email, release to BAILII and publication on the Courts and Tribunals Judiciary
website. The date and time for hand-down is deemed to be MONDAY, 1 DECEMBER 2020 at 2

O'clock.

Lord Burnett ofMaldon CJ, King LJ and Singh LJ:
Introduction

1. The appellants challenge regulations made in response to the Covid-19 pandemic on 26 March 2020
and since which introduced what was commonly known as a "lockdown" in England. They submit that
the regulations imposed sweeping restrictions on civil liberties which were unprecedented and were
unlawful on three grounds. First, the Government had no power under the legislation they used to make
the regulations, namely the Public Health (Control ofDisease) Act 1984, as amended by the Health and
Social Care Act 2008 ("the 1984 Act"). Secondly, the regulations are unlawful applying ordinary public
law principles; and thirdly they violated a number of the Convention rights which are guaranteed in
domestic law under the Human Rights Act 1998 ("HRA"). Although the regulations were amended on
several occasions and have since been repealed, the appellants contend that it remains important that
the legal issues which arise should be authoritatively determined in the public interest.

2. Lewis J refused permission to apply for judicial review on 6 July 2020 having heard oral argument four
days earlier. This is an application for permission to appeal his order refusing permission. When
considering such an application this Court has wide powers, including the power to grant permission to
apply for judicial review (rather than permission to appeal); and, if it grants permission, it may retain
the substantive claim for judicial review and determine that claim itself rather than remit the case to the
High Court: see CPR 52.8(1), (5) and (6).

Factual Background

3. On 31 December 2019, the World Health Organisation ("WHO") was notified by China of a cluster of
unusual pneumonia cases. These cases were later identified as being caused by a novel coronavirus
now referred to as Covid-19, although it is technically called "severe acute respiratory syndrome
coronavirus 2" or "SARS-CoV-2".

4. On 30 January 2020 the Director General ofWHO declared a public health emergency of international
concem over the global outbreak of Covid-19. He announced that there had been an outbreak of a
previously unknown pathogen. There were by then 98 cases in countries outside China, inAsia, Europe
and North America.

5. On 31 January 2020, the United Kingdom reported its first cases of Covid-19.

6. On 16 March 2020 the Government advised the public to avoid non-essential contact with others, to
stop all unnecessary travel and to work from home wherever possible.

7. On 18 March 2020 the Government requested that schools should stop providing education to children
on school premises. This did not apply to children of those classified as key workers or to vulnerable
children.

8. On 23 March 2020 the Prime Minister announced that England was being placed in what became
known as the "lockdown". The regulations to give effect to that announcement were made on 26 March
2020. At 13.00 on that date, the Health Protection (Coronavirus, Restrictions) (England) Regulations
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(SI 2020/350) were made, imposing restrictions on the activities of those living and working in
England. They contained a review mechanism and were superseded by the time of the hearing before
Lewis J.

9. The regulations were first reviewed on 16 April 2020. They were amended with effect from 22 April
2020 by the Health Protection (Coronavirus, Restrictions) (England) (Amendment) Regulations (SI
2020/447). They were reviewed again on 7 May 2020. On 13 May 2020, the Health Protection
(Coronavirus, Restrictions) (England) (Amendment) (No. 2) Regulations (SI 2020/500) came into
force. On 24 May 2020, the Government confirmed a request to schools that some groups of school
children should begin to attend school again from 1 June 2020. On 1 June 2020, the Health Protection
(Coronavirus, Restrictions) (England) (Amendment) (No. 3) Regulations (SI 2020/558) came into
force. Then, on 13 June 2020, the Health Protection (Coronavirus, Restrictions) (England)
(Amendment) (No. 4) Regulations (SI 2020/588) came into force. On 19 June 2020, it was announced
by the Government that the coronavirus alert level had reduced to level 3 (that the virus was in general
circulation) from level 4 (that the rate of infection was increasing exponentially).

10. On 3 July 2020, the Health Protection (Coronavirus, Restrictions) (No. 2) (England) Regulations (SI
2020/684) were made and came into force on 4 July 2020. These repealed and replaced the earlier
regulations, which are the subject of these proceedings.

The parties

11. The first appellant is Mr Simon Dolan, who is a British citizen but lives in Monaco. He is the owner of
businesses based in the United Kingdom, including Jota Aviation Limited, which leases planes to
airlines. He visits this country to see family and friends. In his evidence he says that, if it had been
permitted under the regulations, he would have wished to join in protests against the regulations.

12. The second appellant is Ms Lauren Monks, who works for l company owned by Mr Dolan. She is a
British citizen and lives with her 10-year old son. She is aa Roman Catholic. Her son attends aa Roman
Catholic school. From late March until June 2020 her son did not attend school. From 2 June 2020 he
attended school for two days a week. Neither Ms Monks nor her son was able to attend mass at church
at the relevant time.

13. The third appellant is a pupil at school. He benefits from an anonymity order.

14. The first respondent is the Secretary of State for Health and Social Care ("the Secretary of State"), who
made the regulations under challenge in this case. The second respondent is the Secretary of State for
Education ("the Education Secretary").

The regulations under challenge

15. The regulations under challenge were first made on 26 March 2020 by the Secretary of State.

16. The preamble to the regulations stated that they were made in response to "the serious and imminent
threat to public health which is posed by the incidence and spread of severe acute respiratory syndrome
coronavirus 2(SARS-CoV-2) in England". The preamble continued that the Secretary of State
considered that the restrictions and requirements imposed by the regulations were "proportionate to
what they seek to achieve, which is a public health response to that threat".

17. Regulations 4 and 5 as originally made required certain businesses to close during the emergency
period. Businesses such as restaurants, cafes and public houses were prohibited from selling food and
drink for consumption on the premises. They were permitted to sell takeaway food and drink. Other
businesses and shops were required to close, save for specified exceptions, such as food retailers,
pharmacies, banks and petrol stations. The regulations were later amended and, from 15 June 2020,
other shops were permitted. to open and to sell goods.

18. Regulation 5(5) as originally made provided that a place ofworship had to close during the emergency
period, save for limited purposes such as funerals. From 13 June 2020, places ofworship were
permitted to open for private prayer but not for acts of communal worship.
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