OFFICIAL SENSITIVE

Lockdown options briefing

The first part of this briefing note considers the legal powers Welsh Ministers would
have at their disposal to announce and enforce a ‘lockdown’. This legal information
has been provided, at short notice, by Welsh Government's Legal Services
Department. The second part of the document is a brief overview of the benefits and

drawbacks of different lockdown options that could be considered.
The Civil Contingencies Act 2004

The power to order and enforce a lockdown is, under current legislation, set out in
section 20 of the Civil Contingencies Act 2004. The power to make an order is
exercisable either by Her Majesty by Order in Council, or where not possible, without
serious delay, to arrange for an Order in Council, by a senior Minister of the Crown,
i.e. the Prime Minister or a Principal Secretary of State, by making emergency
regulations. These powers are not devolved and therefore not exercisable by the
Welsh Ministers. It should also be noted that “emergency powers” is one of the listed
reservations, in paragraph 47 of Schedule 7A to the Government of Wales Act 2006,
and therefore out-with legislative competence. Powers are being sought under the
Coronavirus Bill to confer emergency powers on the Welsh Ministers, but clearly that

is yet to be enacted.

The emergency regulations made under the 2004 Act may make any provision
appropriate for the purpose of (amongst other things) protecting human life, health or
safety and protecting or restoring the provision of services relating to health.
Emergency includes an event or situation which threatens serious damage to human
welfare in the United Kingdom or in a Part or region. They may include provision to
prohibit movement to or from a specific place, prohibit travel at specified times and

prohibit assemblies (section 22(3)).

While the Welsh Ministers have powers under the 2004 Act, they are ones exercisable
under Part 1, in essence they enable orders to be issued to responders: local
authorities, health bodies and fire and rescue authorities, requiring them to take action

in response to an emergency.
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The Health Protection (Coronavirus) (Wales) Regulations 2020

The Minister made a declaration about there being a serious and imminent threat to
public health on 17 March 2020. These came into force on 18 March 2020.

If there are reasonable grounds to believe someone (or a group of people) is or may
be infected/infect others, Welsh Ministers or Public Health consultants can impose
screening requirements on them to inform an assessment, and can impose any other

restriction or requirement including isolation to stay at home (so long as proportionate).

People can be required to be kept in isolation if necessary or proportionate to do so to
reduce the risk of infecting others. We are not suggesting this could be applied to ALL

of Welsh citizens and of course would need to be used proportionately.
These Regulations will be revoked on Royal Assent under the Corona Virus Bill.
Coronavirus Bill - Powers relating to potentially infectious persons in Wales.

If a public health officer decides a person is a potentially infectious they can send them

for screening and assessment and they can be ordered to stay at home for 48 hours.

Where a person is confirmed to be infected or reasonable grounds to suspect a public
health officer can impose requirements and restrictions as necessary and

proportionate in maintenance of public health.
It is a criminal offence if they don’t comply with restrictions.
Mass Gatherings

If Welsh Ministers make a declaration of a serious and imminent threat they can direct
closure of premises/restrict gatherings having regard to CMO advice. We should make

clear that this could not be relied upon to effect a lockdown.

Welsh Government’s Legal Services Department have not yet seen the most recent
version of the Corona Virus Bill and the UK Government deadline for laying
amendments is 17:00 today (20 March 2020).
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Scenario

Benefits

Drawbacks

Announce an
immediate
lockdown in
Wales

Evidence suggests that this
would be an effective way to
slow the rate of infection, limit
the burden on the NHS and,
as a result, save lives.

This measure may allow for a
quicker flattening of the
infection curve, and may
delay the peak of cases to
later in the year when there
are fewer seasonal pressures
on the NHS.

By announcing a lockdown
ahead of other regions in the
UK, this approach would
reduce the potentially
negative/disruptive effects of
east-to-west traffic.

Immediate negative economic impact to the Welsh economy as a
whole. This could result in businesses closing, workforce layoffs,
redundancies, and financial hardship for many, especially individuals
on low incomes or on zero-hour contracts.

This approach could result in an ‘exodus’ of Welsh citizens to other
parts of the UK which, as a result, could cause an initial sharp spike in
road traffic and a reduced workforce.

Welsh citizens outside of Wales would not have sufficient time to plan
or travel to return home.

Lack of time to put sufficient contingency measures in place.
Businesses and individuals would not have the time to prepare
adequately for lockdown conditions.

Many of Wales’ key workers are ‘mobile’ and cross the border daily,
especially clinicians.

By not having had the time to identify the ‘key workers’ and their
exemptions, there is a risk of workforce shortages in critical roles.
This approach presents some ethical concerns, in particular around
provisions for vulnerable and homeless people, as well as Welsh
patients receiving treatment in other parts of the country.

Lack of prior information before a lockdown may result in low
compliance from Welsh citizens, which could cause additional
enforcement issues.

In addition, the latest behavioural polling would suggest a broad range
of perceptions of the risk of Covid-19, so this could translate into
compliance problems or compliance fatigue.

Quarantine conditions will have a disproportionately negative impact on
vulnerable people, including domestic abuse victims, those living in
inadequate housing, or houses of multiple occupancy.

Rural communities will be at risk of increased isolation compared to
urban areas.
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Announce that
we are not
intending to
declare a
lockdown

A reduced negative economic
impact.

This approach would help
mitigate financial hardship on
vulnerable individuals.

It would not exacerbate the
effects of isolation, or on
vulnerable people forced to
stay at home.

Would not minimise the further spread of the virus around the country.
If London, or other parts of the UK announce a lockdown, the public
perception might be that Welsh Government are not ‘doing enough’ to
combat the spread of the virus.

Increased pressure on the NHS, especially in terms of bed humbers
and Intensive Care Units.

This approach may only be short-lived as the spread of the virus may
require such a drastic measure at a later date.

If London, or other parts of the UK announce a lockdown ahead of
Wales, this could result in a concentration and absorption of healthcare
and security provisions to these areas, potentially {o the detriment of
Wales.

Possibility that other lockdown areas may ask for Welsh support or
resources.

Announce that
we will not
declare a
lockdown now,
but will review
the decision
later,
particularly if
we are in the
same place as

London is now.

More time to prepare ahead
of a lockdown.

More time to educate the
public around the nature of
the public health threat.

If, in the meantime,
lockdowns are announced in
other parts of the UK, this will
provide time to gain
knowledge on how best to
implement a lockdown in a
UK setting.

Incremental restrictions that
are enforced steadily and
transparently may be more
effective.

If London, or other parts of the UK announce a lockdown, this could
result in large volumes of people travelling to Wales to their
second/family homes.

Delaying the implementation of a lockdown could increase the rate of
infection, and increase the burden on the NHS.

Could result in further panic buying as citizens expect an imminent
lockdown.

Potential for increased public frustration over a perceived lack of
sufficient government action.

Potential for public fear and anxiety to become widespread and ‘spill
over causing social order issues, which would require an increased
police presence.
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