OFFICIAL SENSITIVE

INFORMATION

Covid-19: EMERGENCY LEGISLATION

Date: 09 March 2020 From: Katharine Hammond, Mark
Sweeney
Cabinet Secretariat
Deadline: |10 March 2020

SUMMARY

1. Covid-19 looks increasingly likely to become a global pandemic, although this
is not yet fully certain. The UK’s approach is underpinned by science. We have
a clear plan for a phased response, guided by clinical and scientific advice, as set
out in the Action Plan published last week.

2. To most effectively manage a Coronavirus outbreak in the UK we will need to
introduce new fast-tracked legislation. A DHSC-led Bill is being prepared at
pace, with input from other departments.

3. This is a four nations Bill, and the Devolved Administrations have been engaged
with at both Official and Ministerial level on the proposed clauses, as well as the
timetable for the Bill. It is important that the proposals in the Bill reflecta policy
consensus so that the public feels there is equitable treatment across the UK.

4. Work to finalise content and draft provisions has developed at pace. Once the
Bill measures have been agreed, engagement with the Usual Channels will begin
in order to agree a fast-tracked passage in order to achieve Royal Assent by 31
March, ahead of the expected peak.

BACKGROUND

5. Contingency work has previously taken place to ensure the UK would be
prepared for a severe influenza pandemic. DHSC and CCS led a cross-
Government work programme, scoping the provisions to be included in a free-
standing draft Pandemic Flu Bill.

6. This draft Pandemic Flu Bill has formed the basis for the bespoke Covid-19
Bill. Departments were asked to confirm that previously discounted measures
are not needed for a Covid-19 response, and what else might be required in a
reasonable worst case scenario specific to this virus.

CONTENT
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7. All departments and Devolved Administrations have been asked to verify that
the Bill’s provisions are necessary to prevent significant harm, and that such
provisions could only be provided by primary legislation. Prospective additions
which have not been deemed necessary, or which can be resolved by other
means, have been discounted.

8. The Bill has four primary categories of effect: enhancing capacity and the
flexible deployment of staff; easing of legislative and regulatory requirements;
containing and slowing the virus; and managing the deceased. These will help
ensure that COBR’s objectives of maintaining services and mitigating the impact
on UK citizens as far as possible are met. A full table of measures is set out at
Annex A.

9. The content of the Bill is almost finalised, and there are just a small number of
outstanding issues to be resolved. These include:

a. SSP retrospection: DWP are assessing whether the Statutory Sick Pay

prov151ons w111 be apphed retrospectlvely

deaspravisions are

working with

d&p%rstgiiﬁnn that there are no data s}mrmwuimmm that

Id hinder an effective response.

d. Food supply chain data; DEFRA have requested that the provisions
drafted for Yellowhammer are included in this Bill. These give the
DEFRA SoS powers to require the provision of specified information

e fopd industry | if they refuse to provide the information
voluntanly This is subject to activation by SI and would only be used if
the food industry refused to provide the information being requested.

HANDLING RISKS

10. By its nature, emergency legislation has the potential to be controversial, as the
subject matter is sensitive and the powers potentially wide. A number of clauses
have been identified as particularly controversial. These include flexibilities for
LAs under the Care Act and the power to direct Local Authorities with respect
to measures for dealing with excess deaths (for example, to extend the working
hours of crematoria).

11. The Bill’s narrative and parliamentary handling plan will therefore be crucial in
agreeing its fast-tracked passage with the Usual Channels as well as how the Bill
lands more widely with the Public.

12. We are clear that the purpose of the Bill is to provide powers for use only if

needed, judged on the basis of the clinical and scientific advice. However
Depending on Usual Channel discussions, we may need to build in safeguards
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to ensure that powers are only used as necessary, for example during the peak of
a pandemic. Our aim is to balance the need for speed, as appropriate to the risk
posed by the virus, with safeguards to ensure proper Parliamentary oversight and
accountability. For example, provisions in relation to the Care Act will not be
commenced until the peak of the outbreak and are expected o beusedonly for
a small number of weeks.

TIMING

13. The Bill will need to have reached Royal Assent by a small number of weeks
before the peak of the pandemic. The current intention is to seek Royal Assent
for the Bill by the 31 March. This will allow the powers to be operationalised,
and ensure they are in place at the point in the outbreak when they will be most
effective.

14. To support the parliamentary handling, the Bill two years.
There is also the power to sunset the Bill at an edglier point.oftime in the event
that its provisions are no longer required. Whilst primary legislation would be
Tequired to reactivate a provision after sunsetting, provisions may alternatively
be ‘suspended’, which enables their revival within the 2 year period. This

suspension and revival would be employed in the event that we see further waves
of the pandemic.

STAKEHOLDER ENGAGEMENT

15.COBR on 4 March agreed that engagement with trusted stakeholders and
operational partners should begin on a confidential basis. This engagement will
be necessary to ensure the operationalisation of the Bill’s powers.

16. Consideration is still being given to the most appropriate time to communicate
further the details of the provisions in the Bill. It is important that this decision
is taken with the Devolved Administrations and takes into account the impact of
public communications on public confidence in the Action Plan and passage
through the House. Since many of the measures are for use in the ‘mitigate’
phase, to manage the peak of the outbreak, they will focus public attention on
what that might mean in practice. —

ENGAGEMENT WITH DEVOLVED ADMINISTRATIONS

17. The Devolved Administrations have been active partners in the policy scoping,
both of the draft Pandemic Flu Bill, and the recent work on the emergency Bill.
Ministers in the Devolved Administrations have been engaged in discussion at
COBR on the requirement for the Bill and have indicated support for this
legislative process.
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18. The Bill includes clauses that are specific to Scotland and Northern Ireland, as
well as clauses whose extent covers Wales. These will be enacted by Legislative
Consent Motion (LCM), the timings of which are under discussion.

19. DHSC has agreed with the Devolved Administrations an approach that gives
them appropriate control over the use of provisions in areas of devolved
responsibility, an issue they have raised in COBR meetings.

20. Emergency powers in the legislation are designed to be switched on/off — in order
to ensure they are in force only for the minimal period necessary over the two
year-Hifélime of the Act, 10 deal with the outbieak ~gffectively” but also
proportiondtEly. For THOSE Areas that ar¢ England-only or reserved, these powers
will be switched on/off by UKG Ministers. For those areas that are within the
DAs’ competence, these powers will B SWITCHEd Gi70Tt by the DAs, or by UKG
Ministers with the DAs’ consent (which, in the interests of speed, they are happy
to do via a minuted decision at COBR(M)). This approach has been agreed with
the DAs at official level, and also now by their Ministers. We are confident that
once COBR{M), acting on the advice of the four CMOs.and of SAGE, make a
policy decifion that requires one or more of these powers to be switched on/off,
then that can be readily and speedily achieved in a manner consistent with the
devolution settlement.

NEXT STEPS
21. Engagement with the Usual Channels on the timetable for the passage of the Bill
will determine how quickly we need to introduce the Bill, however we are
working on the assumption that the Bill will be introduced next week in order to
achieve Royal Assent by 31 March. This engagement may result in some
requests for changes to the content of the Bill; we anticipate these will largely be
related to safeguards, particularly for the more controversial measures.

22. Final Ministerial agreement to the Bill’s policy content will be sought at COBR
on Wednesday 11 March.

This paper has been written by the Civil Contingencies Secretariat, in

consultation with the Parliamentary Business and Legislation Secretariat and the
Health and Care Secretary
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PRIME MINISTER’S COMMENTS:

CTVIGE

cc:  Mark Sedwill Patrick Curry P NR | David Frost
Martin Reynolds James Slack Lee Cain
Stuart Glassberow | NR | ' Jack Doyle NR
Imran Shafi TRdister LNRJ Ben Warner
Dominic Cummings Henry Cook LNR ''''''''' ,

Munira Mirza
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